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Introductlow Fewer Tnals, Less Expenence

In 1930 the Army court~mamaled 5803 soldlers- At that"
time the Judge Advocate General's (JAG) Corps consisted of
approximately 1501 active duty lawyers. Twelve years later,
only 1778 soldiers were court-martialed, by 2 JAG Corps con-
sisting of approximately 1675 officers.! A sixty-nine percent .
drop in courts-martial, accompanied by an eleven percent
increase in the size of the JAG Corps, ttanslates into a Corps
wnh markedly less trial expenence 2 '

AJAG Corps wu‘,h less mal expenence means,. aﬁer a time,
that the supervisors and trainers of those trial counsel also
have less trial experience. The paradox, of course, is that trial
counsel need more supervision and guidance, because the
reduced case load gives them less opportunity to gain and
learn from experience.’

T . : : : ‘ ; o
"This article offers perspective for chiefs of criminal law,
regardless of their experience level, but is geared to those
Judge advocates . with relatively little military justice experi-

*The author is espec:ally mdcbted to Captain Bruoe L Bowm (USAR). Lieutenant Colone! Donald G. Curry, Jr., and Coloncl Charles J .Trant for their lhomugh cri-
tiques. The ‘mistakes hnd perspccnves are thc author s alonc o
I Court-martial sumstxcs rellect all specml {SPCM) and general courts-mamnl (GCM) ina ﬂsml year All ﬁgures are furnished by l.he Ofﬁce of the Clerk of Coun
United States Army Legal Services Agency. The breakdown is as follows:

BCD SPCM. SECM

i

GCM Art15 ; L o

) o FY8o 1353 *4,450 B E L
. FYst . 149 . e18E0 S 113se e :
o U FYss e 93 1 91898

e o Froo  1es1 149 o5 ) o M

R o L FY9L t,f,=1‘73j '"535;‘é 9 60269 RO

CFY92 Lle oS4 0 . 50066 o L

- | - " :Mfw93f ?‘5 327H 45 44207 ;, | - - i Lot Y';/':S
‘Combmcd stansncs for“szta:ght" special courts‘manlal nnd those empowered to adjudgeabad-conduct d:schnrg}: : : G - :)’ - f.{ i

T HPOR S
Cons:der the above statistics in hght of the number of 3udge advocates on ;xcuvc duty and the number of gudgc advocate captains (who nry vmually all cascs) on
active duty. The source for these figures is the Personne|, Plans, and Training Office, Office of The Judge Advocate General, and are as follows :
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The 5803 courts-martial in fiscal year 1980 translatcs 3.8 courts-martial per judge advocate and 5.73 per JAG captain. Fiscal year 1993 fates are .80 courts-mar-
tial per judge advocate and 1.3 per JAG captain, a 77% reduction in the court-to—captmn ‘ratio.” Other variables to consider; however, include the increase in special-*
ties—such as acquisition law—since 1980, and the complcxxty of the cases tried.’ Addmonally. the percentage of contested cases has increased slightly, from-
37.4% in 1989 to 43.8% in 1993, meanmg better opportunities for advoeacy and experience! The judge-alone ratio has remained vutually constant at about 65%.
Regardless, many fewer courts-martial exist to be spread among an almost constant base of captains; the result has to be a sharp reduction in the JAG Corps® expé:!:
rience base.

‘ ' [
.t [

#The increase in the number of GCMs in fiscal year 1988 may be atteibutable to Umted States v, Solono 483 U.S. 435, 107 8. C1. 2924 (1987). in whxch the
Supreme Court effecuvcly expanded the jurisdiction of the military justice system. General courts-martial have only declined 14% from 1980 t0°1992. Most of thé
overall decline in courts-martial Stems from special courts-martial, which declined by 86%. This may reflect, inter alio, an'increased tendency to try ‘serious,’
felony-iike offenses, including child abusc, ‘and & decling in the prosccutmn of hulm.ry offenses, such as absent without leave (AWOL)J and disobedience. The
overall decline in courts-martial aiso may reflect the effects of the 1982 révision 6f Army Regulation 635-200, which made administration separations easier, reduié-
ing the special court-martial load for minor offenses and greatly reducing the number of repeat offenders who are coun—mamaled See Dep'r OF ARMY. Rm 635-

! ‘200 PERSONN‘EL SEPARATIONS Bnusm Psnsonmsl. ( i’? Sept 1990 [héremaﬁcr 635-200]

3See David L. Hayden et al., memng Trigl and Defense Counsel: An Approach for’ Supemsors, ARMY Law Mar. 1994, at 21.
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ence, on the premise that this experience, while helpful, is not . ;
indispensable to effectively performing as a “chief of cr{mmal

law.4 The chief, as an experlenced attorney' and officer, dari’s¢

offer valuable assistance and impose needed order and sys-

tems in many areas, even if he or she did not try a large nums ..

ber of criminal cases. The chief can be most effective by

running the criminal law bureaucracy in a comrqand-sensrtlve R
manner (movmg cases swiftly, ensurmg that accurate advice is -

given), ‘preémptmg ill:¢onsidéred decwldns) ‘coaching 'trial
counsél, and ensuring that cases are tned well-hnd iti-a tlmélytf
manner i RS VR [V N R 5 L R TRl S [y e ol v
,‘ Py oo el E, U
"' Functional SupervlSmn e onert ’
BN G e s

Although the Army is trying fewer cases, the government
must perform a number’ of important; nearly- ministerial, steps
correctly in eveéry cése. :Chiefs should ‘erifure that S'e\leral !

Lon o
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practical, prophylacﬁc' and proactive méasures are ¢afried out '

properly. .

AR O 7NV SR P T S LAY Cioanatr o,
Panel Selection

ety A ool s rymb A s e
The chlef should momtor the panel selection process. The
process should be as institutionalized as possible so that the
actors—from the clerk to the convening authorlty—ﬁnder-
stand their roles, and that the government ¢an defend the
process as always having operated in the same correct manner.
For example, the commanding general (CG) should routinely
send out a letter seeking nominees several weeks before he or
she is to select the panel. The criminal law section shquld
compile the list for the staff judge advocate (STA) to present
to the CG, who should take time to review it:-hefore making
the selections. Written advice from the SJA, which reiterates
the Article 25 criteria for member selection,’ shoiild accompa-
ny the list of nominees. The SJA also should advise the CG
that anyone in the CG’s jurisdiction can be selected, regard-

less of whether that individual has been-nominated. .In some.vj.-

]Ul‘lSdlCthl’lS this pomt is reiterated by providing the CG with
ah “‘alpha'foster”” 6f all soldlers in the _[urlsdiétron, in® add1t1on
to the list of nominees. o

Although the SJA normally will make the :presentation to ..~

the convening authority and orally reiterate 'the’ written infor-

mation regarding the Article 25 criteria on every occasion, the

chief should supervise the process of seeking nominees,

assembling them for the CG, and ensuring that a coherent

method for designating primary alternate mernhers is present-
’ H

AN
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ed. The: nommatlon process ‘is a solemn and awesome
respons1b1hty and not one to be taken lightly or frivolously.”6
‘. Tampering with the nomination process—such as, stacking
the pool with perceived supporters of “hard discipline”™—can

~taint and invalidate the entire selection process, even when the

convemng authority properly applies the Article 25 criteria.?

Varymg phrlosophres exist on how long panels should sit
and whether 'some members should be cafried over to- subse-
quent panels. Factors to consider in deciding how long panels
srt 1nclude the number of: tnals panels 'typi€ally hear and field
and trammg ob11gatrons ‘To' énsure that’ekpenenced ‘panel’
members 'sit, carrymg over some meribérs! from pnor panels
1s us*eful—so long as the members ‘are ot carried over
bécause of any perception about how they Voted. Pafels
should be replaced at'about the ‘samie 1ntervals avoiding the’
perceptron or charge that they are replaced capncrously ) »Pan-
els commonly sit for about six ‘mionths. In busier junsdtcttons
Jpanels may sit for as little as four months, but that means’
going through the selectlon process three ,trmes a year More

]
frequent turnover, coupled with retention ‘of some panel mem-

1. bers; reducds panel: “burni out” (evidenced: by. frequent!

requests for excusal) and guarantees -a base of experiencé 6h'!
each. paneld® ...

Another approach used m some jurisdictions, is for the CG
to select two panels to sit simultaneously—that is, two GCM
papels and two BCD panels—and to alternately refer cases to
the panels. The advantage is that court membership is less
burdensome, because panels only hear half the cases. Disad-
vantages include that members still sit for an entire year and
face the possrbrltty of panel duty interfering with leave and
field:duty for a year. Additionally, the government will have
to be able to prove that cases are mechanically referred alter-
nately to the “red” and “blue” panels, so that if one panel
;acquires a tougher reputation,, the government js prepared to,
defend against manipulating the system (stackmg or mampu-

= Hlatmg referrals) to-place certain cases in front of the perceived ™
»M'oiigher panel.” Largé! gdogtaphically dispérsed jirisdictions,”

especially overseas, may select more than one panel to serve

.+simultaneously by dividing the jurisdiction geographically.

Again, this practice is‘permissible and efficiently uses
respurces—such as, court personnel and court reporters—
while not compromising an accused’s rights. When multiple
.accused are facing trial, the “conflict” cases can be referred to
the panel from the other geographic area.

v At

[ O

4Most organizational structures refer to the “chief of criminal law.” This article will use the more common, though ynofficial, term, chief of justice.

5“[Tlhe convening authority shall detail as n}embers‘):t {soldiers whal..in his opinion, are best qualified for the duty by feason of age, educatign, training, experiy,

ence, length of service,-and judicial temperament.”.

-UCMJ art. 25(d)(2) (1988),, ]‘he funher the SJA deviates from retteratmg and explamlng the Article 25 cntena. R

the greater the risk of improper conduct See Teller, Is.rues Artsmg Erom Staff .quga Advocate lnvolvemem in rhe Court Member Selecnon Proces.r. ARMY LAW

Feb.-1988, at 47, Although not the SJA, the chr
the SJA- of! the, penls qf. this mvplwement ol

ECﬂ-n.SCI'VC asacount
ol e,
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6 United States v. Smith, 27 M.J. 242, 252 (C M.A. 1988) (Cox 1. concurring)

aiiy fluibey g (SO0 00

7{jnited, States V.. ﬂllqw 32 MJ 438,[441 (C.M A l991) ) Normnatmg puthonty 5 submlsswn ‘of tamted homines X
ed.application of Article 23 criteria because the conveptng authority was unaware pf the i ’mproper screening cnterla applled by a nqmmatmé authonty Whe
T’lola.l‘.ed Article 37’ stricfure }hat "[n‘]q person, ..

supporters of acommanq polrcy of hard discipline.” 'id.
mﬂuence the .

RV 74

8AL some rnstallatlons such as Fort Bragg, North Carolma. where a bngade must be’ {eady l}or deployment rat all tlmes.

The nommatlng authu rity
actJon of any convemng authority wrth vespect to lus Jl.ldlclal acts

etght to any %JA mclmanon of becommg mvolved m the selectron process by. remmdmg
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pa'nels's]t ;‘or as llttle as one 0

fron
keeps the panel selection process in perpetual motion and guarantees that more soldiers serve ‘as panel members, but because of numerous drawbacks—mcreasecl
opportunity for error, expenditure of resources in the nomination and selection procgss—it should not be the. preferred practice when not gperationally necessary., . .
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. General court-martial convening authoritics (GCMCAs)
vary in their preferences for information-about potential panel
members. - .Some request Officer Record Briefs (ORBs) and
Department of the Army (DA) Forms 2 and 2-1.. As an aid to
applying Article 25 criteria, reviewing these forms is permis-
sible, but no requirement to:consider any particular informa-
tion exists. -Some jurisdictions extract Article 25-related
information on each nominee, providing the CG with informa-
tion regarding length of service, education, time in service,
and military education level. Chiefs of justice should apprise
their, SJAs of recent developments in the law governing panel
selection, so that, for example, CGs understand that they may
not;use rank as-a controlling criterion when choosing :mem-
bers.9 The convening authority should. be attuned to the diffi-
culties created by selecting several members of the same
command. When one or more panel members.are in the rating
chain_ of another, it not only raises the specter of improper
influence (rebuttable on voir dire, but an issue) but also has
the potential of unduly, burdening a particular unit, whose
leadership may be negatively impacted by service on courts-
martial.  This increases.the likelihood of the need for frequent
excusals and the attendant disruptions of that pracess. Not all
rating chain conflicts will be obvious (nor are they automatic
disqualifiers); a.method to further uncover them—while pro-
viding other useful information to counsel—is to routmely
distribute, court member questionnaires. as provided in the
Manual far Courts-Martial (Manual) 10, -

.
s

TRt Incluszon Perm;.mble T TRV

While excluding potential panel members for improper rea-
sons is inappropriate, including members to ensure a represen-
tative mix of members is not objectionable.. .Convening
authorities may take into account: the rough demographic

composition:of their communities to ensure, for example, that:
they include women or mmonty group members on Lhe panels;

thatthey select. . l A O

S T B At I T TN ¥ L LA STAE
vt -Jum'ar Convening Authorities . .. ..
IRt ER R b AR T I EPR Ao
./General court-martial convening authorities ngrmally. are
sensitive to_potential pitfalls in the panel seleclion process.

Rarely will they seek opinions about individual panel mem:.

bers-or insert inappropriate considerations into the selection
process. Chiefs may have to monitor the selection process

PRI T

more closely at the special court:Jevel, however, because spe-
cial court-martial convening authorities. (SPCMCAs) select
panels less.often and are more. likely ‘to have greater personal
knowledge of potential members, as well-as of a pending case
or cases, Use a process that mirrors the one used to select
general: courts: - seek nominees from all summary court-mar-
tial convening authorities; provide a packet to the SPCMCA;
brief orally jand in writing on the selection criteria; and. then
publish.a convemng ordet after the SPCMCA makes the
selections. - , ; S ,

The final potential pitfall involves excusals, alternates, and
vice orders. Create a mechanism, at the time a panel is select-
ed, by which alternates are automatically detailed.!! Addi-
tionally, have a mechanism, ideally memorialized in a local
supplement to AR 27-10,12 by which the CG delegates to the
SJA limited authority to excuse a certain fraction .of panel
members—such, as, one-third—without CG approval.. This
provides crucial ﬂexibility close to trial when last-minute con-
tact .with the.convening authonty might not be .practical or
desirable. - I e [

s pDo, Not Reconfigure Panels After Bad Results -,

.. Panels sometimes produce results that do not appear to be
warranted by the evidence or that seem not to have fully rec-
ognized the aggravating evidence.: This perceived lenience
cannot form the basis, however, of a convening-authority’s
decision to “reassess” the panel’s suitability by reapplying the
Article 25 criteria. . Such tampering “is inconsistent with the
spirit of impartiality of Article 25 and the limitation on com-
mand mﬂuence contamed in Article 37 of the Code.”!3

et Draftmg Chargas and Speclf catlons
x,aCounsel‘take,nearly irrevocable steps in shaping a case at a
stage in which they often show insufficient interest or atten-
tion. Poorly drafted charges and specifications can damage or
doom the government’s case at the outset.

RS Use the Manual . . -1t

i

- z_i:' . ;‘,v' u\i o :
Counsel should adhere strictly to. the form specnﬁcatlons
always using them to draft charges. Furthermore, chiefs
should review charges before preferral and consult the form

RO R L g . g T P  k [ G ot NHE I
91n United States v. Smith, 37 M.J. 773 (A.C.M.R. 1993), the CG wrote “Get E8" or “Get E7” from specific units several times on a court member selection docu-
ment., The. Army Court of Military Review (ACMR) found that the GG “initiated a top-down enlisted member selection process that began and ended with one eri-:
terion, grade, to the exclusion of those criteria he was slatutonly required to consider.” . /d, This mflexlbiluy in applying Article 25 criteria rendered the trial void
ab initio, meaning that no former jeopardy existed, but requiring a retrial. Such an eplsodc argues in favor of the SJA’s p:esence with the CG throughout the
process—as well as stopping and correctmg the problem at its source. . . .. - . o - . )

10The Manual lists eleven smndard questions that may be pov.ed 0 panel rnembcrs MANUAL FOR Coun'rs Mmmm. Umted States R C. M. 912(a)(l) (1984) [here-
inafter MCM]. Appending these questionnaires to panel selection letters, signed by the CG, should motivate most members to return them in a timely manner.
Counsel should routinely review them before trial to study their panel and to avoid annoying the pancl by requiring members to recite information ulready provided
to the government. Counsel should make the questionnaires available to the defense. s - .

11 When .an automatic. detailing provision occurs prior to trial, time permitting, publishing a supplemental convening order, which reflects the detailing and
excusals, is advisable.  Although redundant, it ayoids the need to account for each member on the record, explaining the. automatic detailing and perhaps attaching
the CG’s selection lists as appellate exhibits. When automatic detailing occurs on the day of trial—such as, when a panel falls below quorum, requiring the auto-.
matic augmentation of a predetermined number of alternates—counsel must be prepared to |ncludc the written automatic detailing provnsnon as an appellate exhlbit
and account for contacts made, mdnsccndmg order, thh all alternates. . T T ) )

H PO [P
'2D|-:p TOF ARMY. REG. 27-10, LE.GAL SERVICES. Ml,LlTARY .lus-ncs (22 Dec. l989) [hemmaﬁer AR 27-l0] . oy

“Umtcd States v. Redmond 33 MJ 679, 683 (A C M R l99l) Hen-,. the SJA bellcved lhal nn acqumnl and a Iught sentcnce were "dlsrurbmg ” and he pmmpted'
the conyening authonly to select a new pnncl : . : . B LT
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specifications when doing’ sol: Charges neveér ishould be pre-
ferred that ‘omiit‘Words of .criminality<—such as, “‘a woman not
his wife™1or “wrongfully”=-ér that ‘deviate ‘ih any mhaterial
manner from the Mdnual fonn‘-‘épeciﬁbaﬁons.i ‘Drafting is d
trial counsel’s job,’ not a tlerk’s ‘responsibility. ' At a time
when ‘the ‘case load ‘was igreater expectlﬂg reliable clerks:to
prepare 'draft specifications' was reasonable, but today the
lawyer alone:has the responsibility’ to-draft!legally ‘Sufficient
specifications.”! Additionally, expecting the ‘chief to review
every specification that is preferred in his or her jurisdiction is
not too unreasonable.!4
Booo s oy ol sodloens U T ling g Lnaat on

; ey ool SThe. Rare"Ca"se' T S T ST B
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I« In rare circimstances the Manual may'not ‘provide' ade-
quately- for-an>bffénse.” In these circimstances, ‘chiéfs should
guide counsel thitough careful:research’ to help draft ‘Article
133" or!134 specifications- -that either ‘assimilate-state law
(where apphéable) or the United: Statesi Code;, !5 -or-thatiade:;
quately describe the ¢ondiict #ind asSert that it is either ¢onduct
unbecoming, service discrediting, or prejudicial to good order
and discipline. Be selective in using novel specifications;
Manual provisions provide adequately for the ¢onduct in
question, and the novel specifications are subject to height-
énied and often fatal scrutiny.'s: Whendetermining what and
whether to charge, chiefs need to focus counsel (and 'com
plaining comrmariders) 6h the gravamen of the offense by forc-
ing'them 'to’ articulate what itis aboul the conduct that is
offensive or imritating." Forcmg them to answer that' quesnon
will help reveal ‘conduct ‘that is truly:derelict from that which.
is merely ignorant, inane, or indiscreet. ' While counsel should
be liberal'in the initial drafting of charges, they should consid-:
er them carefully before recommending that a convening
authority refet them té trial. “[A]s the case proceeds to prose-
cution, the Government must make a good faith assessment of
its ‘case and withdraw any charges which it cannot substantlate
by COmpctent legal evrdence P17 nope o Tl an o9

[ ¢ NI |", :".r‘!lt‘ﬁ\': T i(“

What’to Gharge DTG P

Chiefs can help counsel determine’how to “package” crimi-
nal misconduct so that the charges adequately reflect the
aécused’s conduct without under-representing the-seriousness
of the conduct of;at the other.éxtreme; appearmg to unreason-

Lo ot e B denmtenn et puenaty S P

ably.. muluply charges. Unreasonable multiple charges risks
(1) évoking! uhwarranted sympathy ifor the aCCUSed (2) bur:
denirig'the governmént with proving relatlvely mmor charges
and (3)confus“ng or distracting apanel\ thoen ok

rivraeg ot mrnet ecelt oA : '_ Imu yriles ok

- Counsel’should be: encouraged fto ’draft and ‘consider every
possible offense Covered by ‘the tohduct: ‘In a cas¢'in which
two 'soldiers left’ work early,' beat up ‘twopedple, and took
their money; this ¢ould yield charges of failure to repair;! con-
spirdcy, kidnapping, Communiciting a threat, ‘assault, robbery,
dttempted murder, and obstriiction of justice. 'A-chief; by"
virtue’of! eXpérlenCe and ‘detachment, can talk’ ‘counsel through
the ‘many- cdoncerns in such a scenario; whether-a: failure'to
repalr, though wairantéd by the évidence, may seem like “pil-
ing on” ‘and ‘would not warrant additional punishment;
whether the kidnapping, although warranted by the ‘case'law
that finds denappmg in'instances of almost incidental mové-
mient, ‘will 'conflict with a panel’s sense of krdnappmg as a
sustaitied deprivation of hberty -Additional concérns to ton
sider includé: “whether conspiracy, although hard to" ‘under-
stand and ‘dnlikely to generate -additional pumshment imight
be worth charging to emphasize the theory behind ‘punishing
éonspiraty-ithat two ‘or more mdmduals intent on commlt-
nng a crime make it more likely to happeri-and: therefore con=
stituté 4 'greater public danger' whetheﬂ’commumcahng 4
threat:should be charged to ensure that the evidence can be:
presented to the court, averting' a fight'over uncharged mis-
conduct,'8 or whether the law governing res gestae is broad
enough to make the postincident conduct admissible in any
event.

ST g

v
i e L e i e

-iThe chlef's crmcal Tole is makmg counsel realize thatn they
are:more than mere.scriveners ‘when drafting charges; and at
this ‘¢atly stage‘they are obliged 1o try to:dssemble a ¢oherent
theory of ‘the case. It often’ nfakes'sense to err ‘on‘thé!side of'
over:charging atid then' to redssess the cdse after the!Article 32:
investigation is complete. Chiefs should be libéral in recom!!
mending that charges be dropped after the Article 32 and
before referral. This'provides for-a'more cotcise charge sheet
at trial and, because prereferral dismissal is without prejudice,
preserves'the ¢harges ifor later use. Intentional:multiplicity
has the benefit dof avoiding squabbles over:tncharged miscon~
duct and the confusitig)'dense instructions over:Jesser incliuded’
offetises.. Chiefs'must’ gurde counsel through chargmg tstrate—q

peiouter o s L ITT A BNPEY

14 Chiefs should guard against some counsels’ practice of using the Judge’s Benchbook for drafting specifications. Unlike the Manual, this is-not a primary source -
of the law, and its changes are not as relmlbly dlstnbluled Rely on it for mstrucnons but follow the Manual for drat'ung o g . o
-ty H PARR ALY PE el LR AL P I ) ST G For PRI o [0 TTARR~ AN L AR SU TS b ¢ ﬂ
15Many counsel Ieave the Basnc’ Course'with'a hazy sense of the Assmhlatwe Cnmes' Act' ‘Chiefs: carmoi afford to h%we such sketéhy knowledgc Slmply. the ‘Act’
assmulutes $tafe érimindl ¢6dés only o fn?tallauons that havé cxcluélve fcderal Junsdlcnon Ao e L b R
R [ L ST b o o i g h IV( e ot . Ao . """" Lo e A Lw T Loy Do i (R TR
|6See e.g., United States v. Pete, 37 M.J. 521 (A.C.M.R. 1994), in which the government was found to havc improperly charged akoldler with'conspiracy to orga-’
nize a strike in violation of the United States Code, as mcorporatcd through Article 134. The ACMR found that a group of National Guardsmen, who met after
hours to plan a stunk that'included & bus' trip back to-théir” hbnie station, did not Vidlite the umon‘izmg prohibitions of the United States Code. - One 'factor in the
ACMR’s analysw was the' govemmems decision tiot to purs 'the ar {ﬁ“ably miore applicable mutiny provrsrons of the Uniform: Code-of Military' Justice (UCMYJ).!
“[Tlhere is evidence .-.""that ‘a*fact-firider could have rélied upoh’ determining that’ the ‘appellant éngaged in conduct that violated several prov:srons' of the
UCMJ.” Id. at 524 n. 6 The teaching point is not to get innovative when drafting specifications before exhausting the fundamentals of the Code. /177147% st

1.United States v Asfeld, 30 M.J. 917,929 (A .CM.R:-1950)! TThe gOchmcnt med {0 charge sckuhl harassméit under AR 600-21, ‘which AR 600 50 incorporafed’
by reference. The ACMR found the fegulatory provisions to be'" o more thi ﬁ policy stalcment rulmg that Juch mcorpofatlon vnolates lhe '-’canons of construc-
tlon by whlch regulatory provisronq arE intcrpreted »* 1d. nt 923 BRI

b pedtisel atiroes o, e ol Lo tuni o) b gL S ‘«.‘ J R R P T IR TR l'.;]._ " ‘-ir T LnUs A
|3Mrl|tary Rule of Evidence 404(b) provndes that cvndence of a person’s character or of a particiilar character trall is'ndt admissiblé to-show that a persori acted “in
conformity therewith,” but may be used to prove “motive, opportumty, intent, preparation, plan, knowledge, |denmy, or absence of mistake or accident.” MCM,
supra note 10, MiL. R. EvID. 404(b). This is one of the riost litigatéd areas of trial practice. This article is ndt'intended to treat the drea comprehénsively, but to’
alert chiefs that, at the earliest stages of the criminal process, the decision of how to charge a case should include, dlscussmn of methods of proof, which includes
criti¢al assessménts of the likelihood of prevailing in‘a motidh to suppress 404(b) évidence; thé more likely that thie'government i (o lose siich a motion, the more it
makes sense to include a seemingly peripheral or trivial charge for the purpose of preserving a vehicle through which to place the ‘evidence before the fact-findeér. !
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gies, all along preparing them to keep focused .on the core
charges and expecting consolidation of some charges:and
specifications after findings.
Lo e ‘_ ,1‘
Take the Long View: Thmk of Pleas
e - PTAs,-and the Theory onour Case. -
i - (1*\ T
he Manual prohlbxts unreasonable multrphcauon of
charges."19 but nothing legally prohibits, for example, charg-
ing 100 different bad checks in 100 different 'specifications.
The chief can help counsel understand the drawbacks
mvolved in this strategy, however, which include the follow-
ing! (1) boring a'panel and appearing to exaggerate the
accused’s criminality; (2) not affecting the likely punishment,
while exponentially increasing the maximurn pumshment (3)
frustrating judges, who ‘would have to conduct a more exhaus-

tive providence inquiry; @ creating greater opportunity to'err’

in findings, publication of results of trial and other trial-relat-
ed documents; and (5) creating a cumbersome posttrial
review, Draftmg “mega-specs” in such c1rcumstances—plac-
ing conduct in intelligible, drgesuble groupings such as time
periods or victims—often serves many interests, mcludnng
efﬁcnency, without sacrificing the government’s case or

appearing to concede that the misconduct is not serious.. This

does not_ mean that counsel should be intimidated by mulu-
pl1c1ty, circumstances exist in whrch counsel should expressly
charge mirror-like offenses that are not ,mulnplrclous and war-
rant being charged separately to emphasize the accused’s
opportunities for reflection, . calculatnon, and perhaps the
aggravatmg nature of the conduct.’ :

Insrst on Full and Contmumg Dlsclosure

~ Avoid Discovery Battles

between counsel. In every case, trial counsel should make a
written disclosure of all Rule for Courts-Martial (R.C.M.) 701

and section TI evidence. They should.not become mvolved,- '

however, in extended battles with the defense over minutiae:
Disclose everything that is remotely material. If served with a

19MCM, supra note 10, R.C.M. 307(c)(4) discussion.” ~

2See TCAP Memo No 75 (Mar 1992) for sample answers toa standa:d defense drscovery request and to a defense unnalysrs drscbvery request

word-processed, generic discovery request, respond to the rel-
evant portions and ignore the rest. - Let the defense approach
with a specific request when necessary, if the defense seeks
information that: is" trivial .or truly not material—suchias, med-
ical records for all witnesses—then let them take 1t to the mili-

taryjudgeﬂol\ gL [T R SIS R N
Hgly»>.“r R K ,_-‘)yr' o

In any. close:case, the govemment normally *should dis-
close. The disclosure requirements are based on fairness, jus-
tice, judicial economy, and that the government is in'exclusive
control of government information. The government should
remove any obstacles to the defense’s gaining information in
control of the government; it need not, however, go out and
obtain it for the defense. The underpinnings of the rules are
fairness and efficiency, not defense convemence The
defense, for example, sometimes focuses on the agent activity
summanes (Cnmmal [nvesnganon Division (CID) Forms 28)
or the “Ieft srde” of the CID ﬁle because it occasronally con-
tains unedlted dlrecuons and crmcrsms by CID agents. Some
CID ofﬂcmls are stmgy in releasing the documents that should
be released, even though they. rarely are momentous Trial
counsel should rmtercede for the defense, but the defénse then
must go to CID to inspect the documents. 2! ‘ '

The ethlcal rules and the Manual make the Army an “open
file” junsdxcuon in whrch the government is expected to keep
few, surprises to itself. " If ethrcs and the Manua[ are not
enough to motivate full drsclosure, consider these additional
reasons: . , T

'Nondlsclosure Can Be Harmfui to Your Case

Failure to disclose potenually exculpatory, Brady-type“

B S T TP “‘mformauon can tnggera variety of sanctions, ranging from,
- Discovery battles are among the most fruitless of exchanges,

simply ordering discovery.to proh1b1tmg a party from intro-;
ducing the evidence.22 ' In extreme cases, calculated failure to.
disclose can rise to the level of constitutional error and require

' reversal 23 Counsel need to know that the more specific. the

defense request, the more strict the burden on the government,
especially in the military, to disclose the evidence.24 Military -

21 Note that “inspect” actually carries a greater meaning in thrs context lf the defense has the rlght 5 mspect"an ttem then lt has “the dght to photograph and cop
it. See MCM, supra noté 10, R.C.M. 701(h).

22[d. R.CM. 701(g)X3). Brady v. Maryland 373 U.S, 83 (1963), the seminal case on prosecutorial disclosure, has been clanﬁed in subsequent cases, mcreaslng the
burden on the defense to make specific requests. The more specific ‘the request; howeéver, the greater the burden on the government to comply. See, ég., United
States v. Agurs, 427 U.S. 97 (1976); United States v. Bagley, 473 U.S.'667 (1985). Little is gained and much is risked when trial counsel try to calculate how much
they have to disclose. The fairest and safest course is a liberal disclosure policy.

BUnited States v. Eshalomi, 23 M.J. 12, 28 (CM.A. 1986). Mot o e T

24 United States v. Green, 37 M.J. 88, 89-90 (C.M.A. 1993). Requested impeachment evidence must be disclosed. Mlhtary prosecutors' “heavier burden” to dis-
close “springs from the generous discovery pnncrples announéed in Article 46.” - Although how to test for preyudlce in the event of nondrst’:losure isin dlspute,‘
counsel should not decide whether to disclose based on a calculation of the likelihood of preva.rhng on appeal. Id. at 91 Wiss, 1., concurnng in part and lesult)
Seée also Umted States v. Stone, 37 M.J. 558, 568 (A.CM.R. 1993) (error to fail to disclose that goyemment witness under investigation for travel fraud but harm-"'
less under the Gircumstances Because of nature of his tesnmony) The defense does not have an absolite right to background evidence on'governmient witnesses,
but the government has a significant burden when it seeks to withhold such informatmn "United States v. Lonetree, 35 M.J. 396 (C.M.A. 1992).! “The Air Force
Court of Military Review repeats that “discovery is not'a constitutional right . . [but] a procedural ‘mattet within the discretion of the rulemaker to regulate,”
reminding trial counsel that the more specific the defense request the greater the burden on the government to respond fully. See United States v. Branoff, 34 M.J.
612, 620 (A.F.CM.R, 1992).
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appellate ‘courts ‘will ‘hald* prosecutors to a high standard of
dlsclosure, regardless of any potential defense: sandbaggmg 25
f,"5 .3‘ ‘! r:’ :l ‘k )) ’ lvi:”lfl “BJ M
N eNand:sclasure Can Be Profes.uanally H’armﬁd £
oo diovy by oy e uemmive e '1
The Army Rules for Professronal Conduct remforce the dlS—
closure requirements of R.C.M. 701 and constitute an inde-
pendent basis .for;counsel to disclose all potentially
exculpatory ‘evidence-and. unprivileged mitigating sentencing
evidence.?§, Failure ta comply, with: these. rules can subject a
counsel to investigation : and sanctlons.27 T P S TRT

F ull Dzsclosure Puts Pressure on the Defensr; N
SRRy -

The purpose of open dxscovery is not. some hazy sense of
“falrness deslgned slmpl_y 1o, “level the playlng field,” but
Judlcnal economy and fostermg the truth-seelqng functnon of a
criminal tnal When the defense 1s conljdent that it has seen
vrrtually all’ government evrdeqce. 1t can more ratlonallyI
decide whether to contest, the case or to _plead guilty to all or,
some of the charges The requnrement to dlsclose sentencmg
ev1dence, as well as mems ev1dence, further helps the defense
assess the gOVernment s’case and gauge th § ‘accused’s 1
prospects 28 The defense also does ‘not have to irrationally’
“plead up” to certain offenses for fear that the government has
held back éspecxally powerful ev1dence for'an ambush’ at
trial. 29 Although “trial by atmbush tactics are dlscouraged \
even intentional nondlsclosure of discoverable evidence ddes
nobt inevitably’réquire . .

appellant would have been convncted had the ev1dence been
: ‘3‘ SR RANIEOA TR Yoo

CHy e G R IEE "ansn \«"‘»‘nl'r()l I IR PR PR U Ao
stvenlf

.-thit the ‘evidence be excluded”30:
Courts will determine whether there is “reasonable doubt that’

disclosed,":a balanced standard but orie ito. which the § govern-
ment'does not'want to subject itself after the Fact3l o 2o
R TICARF HIR 1 TS SO (A TPONE

Full Dtsclosure Corporately Helps the Gavemment

lnnvﬂ‘ ¢

As it becomes known that\by ‘rule and' practtce the govern-
ment operates openly, the defense knows it can normally rely
on representations made’ by -the ‘government, fostering beiter
communications, faster movement of cases, and greater faith
by soldiers.in the integrity of the justice system. :A:number of
scholars have emphasized the close link between the fairness
and perceived fairness of the system and-its effectiveness.,
Gilligan,and Lederer. wrote that;,If dlsc1phne is perceived as
unfair, personnel will likely" distrust superior authority and.
have diminished jnstitutional loyalty. "2, Government manip-
ulation of the discovery, process is the kind of conduct that
could contnbute to soldier dlstrust of thesystem. . . ...

. L Req‘ui'r“éd Defense’Disclasurés o

‘Further extendmg the go als of the dlscovery process, ln
1991 the' Drafters of the Manual began requmpg the defense’
to disclose to the government ‘all witnesses'it plans to. call
(other than the accused) -andall sworn or sngned statements
made by those individials.3? Ensure that counsel’are aware of
the Manual provisions. Whlle pretrial disclosuré‘is: mamly a-
government burden, the défénse also'must notify the’ govérn-!
ment of ceftaii’ defenses ~‘mclud1ng alibi; ldck of mental’
responsibility, and innocent frigestion.. Thi$ notice is'not satis-'
fied by merely.- stating an lhtention to rely on' the’defense; but:
requires details such as “thé&:place or/places ‘at ‘which the
defense claims the accused to have been” and “the circum-

) . ¥ M .
PO T T LOVRE T . IR YT L Ty
Bt e 14 R S ke RS R

B I3
L ek Ay

dcfense knows or should know ahout certain evxdenee, the govemment must seek it out and dehver 1t especmlly when speelﬁcally requested. United

States v.) lmmons. ‘38'M.J. 376, 38[ 82 (CM.A. 1993) There is “an affimmative duty on trial counsel to make [evndence] ayatlable to the defense” even if it “could
be discovered by a reasonably diligent défense tounsel.” “Jd. af 382, ’See aI.m Cnm L. Note, Tnal Counsel Must Rewew Law Enforcement Files. for Ewdence
FavorabletotheDefense. ARMY,Law., Sept. 1994 avdo o bt B O L v EE AL S SN TR RO NI L LY tECT e
R

% “A tna.l counsel shall (d) Make nmely dlsclosure ito the defense 0 all ewdenee or mformanon known to the lawyer that tedds to negate the gullt of t.l'le accused
or m‘mgates the offense and, in connection with' sentencmg, disclose 'to the defense all‘Unprivileged mitigating ‘information known to the lawyer, except when the
lawyer is relieved of this responsibility by a protecnve ordet or regulatmn .4 DeP'TOF ARMY REG. 27-26, LEGAL SERVICES: ' RULES Of PROFESSIONAL CONDUCT
FOR LAWYERs 3.8(p) (1 May 1992). -

‘) I3

Lo, AI : i “ [RRs 3 P i B RERE A ‘t [ e A Tt

21DEP'T OF ARMY, REG. 27-1, LEGAL SERVICES: JUDGE ADVOCATE LEGAL SERVICE, ch. 7 (15 Sept. 1989). o i
28MCM, supra note 10, R.C.M. 701(a)(5). When the defense asks—which it routinely does, in its boilerplate discovery requests—the government must let it
inspect any documents to be introduced during sentencing, and must tell the defense whom the government will call to testify. L e e

IR u

291n United States v. Trimper, 28 MJ 460 (C.M.A. 1989), the Court of Military Appeals (CQMA) concluded that the govemment should have disclosed to the
defense the results of a private (positive) urinalysis that the accused had conducted. Though'the government did not plan to use it on the merits—and only used it
on the qefense in,a rebuttal to the accused’s sworn denials of drug ys¢ on the. merits—the court found that the evidence was “material to the preparation of the
defense” and probably would have prompted the accused to “have testified in a more restrained manner if hé had been i aware’ tl1at the govemment Imew the results |
of the private test. /d. at 468-69.

301d at, 468—69 The éOMA upheld the govemment s fzulure fo dlsclose atenal evxdence in this éase partly because the trial judge l‘ound that nondlsclosure was
not “pa.rt of g cunnmg prosecutor 3 scheme to ‘ambush’ appellant when e tesnﬁed . ld at 469.; Had it been otherwuse the. COMA sald that “the grounds for
excluding the evidence would be stronger.” 1d. i , - ',

g ob C LR 0 SO ST PPL

31United States v. Simmons, 33 M.J, 883, 886 (A.CM.R. 1991), rev'd in part, 38 M.). 376 (C.M.A. 1993) (noting that *Brady does not. require disclosure of evi-
dence that could be discovered with due diligence™).

32Gn_LlGAN & LEDERER CQURT—MART[AL Pnocwluma 6 ( 991) “A ]ustlce based system‘ Tis. based upon fzumess and to ‘be funcnonal must\);e so pereewed by
the personnel operatmg under it , It encourages individu lesmnstbnhty and institutional onalty " id at7. .lunsprudentlal scholars make the same point. , “[T]o’
have an internal pomt of view toward at least certain Jaws loglcally ;equlres that qne have an internal point of view toward tf-pihe’ system as a whole. :The accep-;
tance of certzun laws, lequmes the acceptance of the system of which they are a part.”” T, BeNpIiT, LAW As RULE AND ancm.E 107 (1978):, But see E. LUTTWAK,
THE PENTAGON AND THE AlzaOF WAR 201-02 (1984) Incidentally, Gilligan and u:derer s Court Martial P(ocedure isa mnsterly two-volume pubhcanon that com- ;
bmes detaxled pracncal guidance with i mteresung treatment of the legal and phllosophtcal moonngs of the rmhta:y juSUCC system B e "

'w‘l’ U SR TRS IPRFEREPRIPIERE | P

BMCM, supra note 10, R CM. 701b)INA). "~ 7 ‘ o
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stances under which the defense claims the accused innocently
ingested the substance in question, and the names and
-addresses of the .witnesses npon whom the accused intends to
rely.”3 The nondisclosure sanctions of R.C.M. 701(g)(3)

apply agamst the defense as well as the government, although

judges tend to-be more cautious in assessing sanctions against
the defense. Regardless, the. government should aggressively
assert the: Manual prowsnons v el ‘

Whlle the govemment should be scrupulous in complymg
with its discovery requirements, the government is properly,
lawfully aggressive when it seeks to force the defense to-com-
ply with its disclosure duties. Chiefs must train counsel to
exploit these provisions and help them couch presentations to
military judges that hold the. defense accountable for its con-
duct. Seeking sanct.lons in most cases would be unproductive
and contentious. A good chief can ,help counsel distill the

case law, however and determine when the defense has mate-
rially altered the government s ablhty to fairly present its case,
distorted the adversary process to gain a tactical advantage,35
or caused “surprise, harassment and undue delay,"36 a possi-
ble consequence when, foriexample an innocent ingestion
defense 1s sprung at the last minute, requiring a delay to
obtain w1tnesses and experts to rebut the defense ‘More trou-
blesome for mast counsel on a day- -to-day basrs is'defense’s
flouting of the local rules of court that require, for example,
ﬁve days’ notice of motions. Judges rarely enforce these pro-
visions against the defense, but the government should assert
the Luca&‘37 lme of cases, especially when late fiotice preju-
dices the government’s’ ability' to respond effectlvely to the
motion, because of matters such ds witnesses'who'have either
moved or left the servrce By encouraging counsel to comply
with the government’s disclosure obligations, the chief can set
a tone of ethical responsibility and candor. * By insisting on
defense compliance with the discovery rules, the chief ‘also
will make clear that counsel will enforce the Manual consci-
entlously, while fairly, aggressxvely assertmg the govern-
ment scase.

"« Reciprocal Discovery .-

Counsel also must be aware that defense disclosures trigger
government responsibility to disclose information'it possesses
that would rebut these defenses.3® ' The government should
seek, in the appropriate case, to bar the defense frorh present-
ing evidence when it has failed to comply with a disclosure or

“id. 7016X2)(B). ‘

35 Taylor v. Ilhnors 4s4us 400(1933) : oo G
%Mlchlganv Lums, m s Ct. 1743 1743(1991)
e I T N EPIT ST B PR 1Y

Yid at 1743

BMCM, supranotelO RCM. 70|(a)(3)(n) S

notice requirement.. The Supreme Court has held that the
Sixth Amendment right to present a defense is not absolute
and the defense’s failure .or refusal to comply with notice
requirements can result in barring the right to present this evi-
dence.?.. However, reciprocal discovery works both ways.
The proyisions requiring the: defense to disclose “books,
papers, documents,”: when requested by the government were
added when the Manual was substantially altered in 1984, the
greatest change since 1969. Trial counsel should not place too
much emphasis in these provisions, however, because they
only apply when the defense has made such a request of the
government (hence ‘reciprocal”, dlscovery) and when the
defense intends to offer the items on its case in chief., In prac-
tice, the government is so liberal and up front with its disclo-
sures that they most often are made before and not pursuant to
a defense request, meaning that reciprocal discovery rarely
applies. - When the government anticipates that the defense
might conduct independent testing, it may be wise to deviate
from the “open file” practice and not disclose until the defense
asks, thereby preserving the right o reciprocal:discovery.40
Accordingly, reciprocal dlscovery is no “magic bullet” for the
government, although counsel should faithfully assert it. .Like
most other discovery provrsnons. it is a rule designed to keep
trials moving so that there is no need for a delay for the gov-
ermment, to, for example consult Jts experts to place a report
from a defense expert in context . ~

I
voF

Coach and Lead

The most lmportant roles a chref can perform are supervt-
sor, developer, and coach of trial counsel, A chief who has
tried numerous cases should be able to rely on experience. to
guide less-experienced counsel. A comparatively inexperi-
enced chief, however, still should be.able to draw on his matu-
rity, detachment, and military and.lega! experience to guide
junior counsel. There are as many styles and philosophies on
coaching counsel as there are counsel.and chiefs. However, to
actively. engage in the development of counsel, ‘not from an
“I’d do it this ‘way” perspective, but from a viewpoint thag
intensifies the experience of any one court-martial or hearing,
is crucial. . Counsel learn from their mistakes, but they learn
more ‘when those mistakes are filtered and interpreted by
someone who not only can diagnose the error but also can talk
them through solutlons andfaltematxve approaches to future
cases.4! ,

H 1 . n

39In Lucas, the Court upheld a Michigan trial judge’s exclusron of rape shleld evidence because of the defense s faxlure to eomply witha statutory pouce pmvnsron

Lucas, 111 S. Ct. at 1743, While the Michigan statute’s 10-day notice requirement is more specific than Mllltary Rule of Evndence (MRE) 412, whlch has no such
time limit, counsel should assert Lucas’s principles ‘when they seck to preclude the defense from raising B defense or from mtroducmg evidence when it has failed
to comply with notice requirements. See also United States v. Nobles, 422 U.S. 225 (1975) (defense forbidden from calling investigator when it refused to disclose
his written report); Taylor v. Illinois, 484 U.S. 400 (1988) (defense’s willful refusal to disclose defense witness permitted preclusion).

40The defense would be obliged to disclose the information if it called an expert to testify, but reciprocal discovery would guarantee its trmely disclosure. SGll, this
provision does not enable the ‘govemment to gain access to information—such as a soldier’s privately-conducted positive urinalysis test—because the défense
would not plan to mtmdtice this evrdence on |ts case-ln-chlef See !'nfra notes 11, 102 see also Umted States v. ‘Tnmper. 28 MJ 460 (C.M A 1989) :

41'For an exeellent treatment of the chrefs as developers of counsel see Coupe & Trant The Rale of C‘hte_t:v of Mnluary Jusnce as Coaches of Tnal Coun.ul ARMY
Law., Aug. 1987, at 6.
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sttt bt 2l - Puneture Asshmptlons' SO L RIS W fraught with danger because of ‘a'soldier”s \bad reputation in
PR TR A (TR B ST OB Lt EO EA reris the unit or that prior Article: 15 for sleeping on guard duty.
. The role of experience is leSS to drctate what I would ‘do” The more senior the ‘accused, the more likely that the defénse
than to' be aware that coriventional templates do not always can craft sore version of a.good soldier defense. : This should
apply, ‘and to discourage a'trid} counsel's tendency tolatch on notivate trial counsel to 'scour the accused's past for evidence
to easy answers and assumptions.:;-Every trial «clicheihasits of misconduct and to conduct -extensive interviews at the cur-
basis ‘in reality, but'each can lull a prosecutor into’ complacen- tent and most recént duty: stations. Some good character evi-
cy orafalse sense-of security, -+ » /bl ni o ] dence is “an inch deep” and, on probing, witnesses will
R LR (T L SR N l'pf" for withdraw their endorsements or moderate their vouching for
! . “He'll Never Take'the Stami IR R A the accused.  Not only is thé good soldier defense beatable—it
N SRR PHE I AT A S most. often is—but counsel should be armed to defeat it, even
Counsel assume that an accused will'not take the'stand fora when it seems'to the trial counsel that it is not logrcal for the
variety' of reasons, including:” (1) the atcused corifessed or defense to presént |t m the first place LR AT
made' admissions that he or she would have‘to contradict; (2) UAREEEN n e
courisel 'kriow of uncharged misconduct 1o which the accused ﬂ"A chref can be especrally useful by helpmg cdunsel vvrsely
would have to’ open the door if:the accused demed the offens- allocate fesources, ‘especially the ‘precious resource of trial
es; and (3) the accused ‘could-not! hold t6'such a ludicrous counsel ‘¢nergy. Most gdod soldier defenses that do not relate
story urider ¢ross. ‘Do not’bé'so sure. ! Some statements that to mrlltary offenses dre useless ‘and not worth the expenditure
‘appear to be admrSs]ons may ‘strike panels as relatively harm- of counse] energy to' research and rebut. That'an accused
'less concesswns 'of like the fruit of overbearing police proce- charged with rape or‘ some ‘othér srgmﬁcant felony, also is a
dures “ sloppy investigative’ wOrk' ‘or‘shorttts (temember that good duty performer is u‘releVant——and counsel should treat it
many panel members, especially’senior roncommissioned as s‘uch Rather lhan feeling compelled to convert or confront
dfficers and current'of’ former tbmfanders: have had’ experi- every WlmeSS (‘ would a good soldrer rape?” and the’ like), a
ence—often through their soldiers—that may. ‘mitke them better approach for counsel—as m ‘some sentencmg Cross-
Skeptical of CID or mlhtary polrce testimony). * More impor- exammauon—would be to assume the good faith of the wit-
tantly, do not forget that the actused is a human being who ness and. argue ‘to the panel that (1) the wrtness probably lacks
can be both righteous and stupld The accused may feel that perspectwe through no fault of hls or hér own, and (2) the tes-
the person that she assaulted ‘deserved it, that she really was umony ls u'relevant in any event, becaus it is possnble and
entrapped into selling the hashish, or that she can lie with not uncommon for an accused to be (or appear to be) a good
lmpunrty to & military’pahel—and she-may bé' Wwilling ‘to go soldier wh;]p also being gu1lty of such an offense. .~ , .
dowh ‘in flames tellmg her IStory, notwrthstandmg her coiin- , . R
sél’s efforts to stop ‘the lmmolatlon Bt TS 2AN o © g Panel Would Kill the Accused for [statean g ,
Brgron Tt S et ok Ll nasee s ohie oﬁense]" or: "TheAccused Will Have to GoJudgeAlone
'Atrial counsel’s fervent hopé‘in Virtually every ¢ase should
be that the aceused takesfthe stand. Counsel ‘always have The accused does not have to do anythmg The presenta—
something with Which 'to'confront the accused; if not-a prior uon of such a defense might make sense to lawyers who have
statement, then the evidence of record itself.  Trial’¢ounsel seen dozens of cases, because a judge alone trial generally is
always should prepare for the possibility that the accused will seen to be the better forum in which to advance certain
testify because: ' (1) it focuses their minds on possible defens- defenses—such as, consent in a rape case, or mistake in a
es'or mitigating 'factors; (2) it forces them to organize their dereliction case. Trial by judge alone generally is viewed as
proof; (3) it:miakes them assess their cases skeptically; and (4) reducing the risk of extreme sentences, while a panel general-
the accused: just:might.42 Chiefs can be invaluable.in"Socrati- ly is thought to carry.a higher chance of acquittal, but,; much
cally talkirig ‘théir counsel through possible testimony :by the less predictability on sentencing. Counsel are drawh to com
accused. Rarely is this testimonywholly invented. : Acoused fortable cliches, such as that a panel is “death” on child. abuse
lie just like anyone else, admitting the irrefutable and embroi- or barracks larceny but-“light”ton bad checks or:“buddy .dis:
dering, twisting, and distorting other information to craft a tros” (distribution of drugs between friends or roommates). .
colorable story. Think and talk it through; a structured et
process of sifting the evidence for excuses and launching Negotiations and trial planning should be guided by certain
points for evasive stories will pay dividends when the accused informed generalizations about, the tendencies and expecta-
testifies. tions of panels and judges, but none of these should trigger
complacency. Too much can ‘be made of any ‘single case ‘or
“They Can’t Put on a Good Soldier Defense.” any single panel. Experience may allow some generalizations

about military panels, and they are worth sharing with coun-
When the COMA ruled that a “good soldier” defense could sel, who can use the following:to. sharpen their approach to a
be presented in any case, the defense saw this to be to their partrcular case: ‘ o ‘
advantage because it enabled the defense’ 'to 'smother ‘the cren Aozl ot h G R
factfinder w1th good soldier evldence regardless of the
charges. -Trial’ counsel frequently assume thrs defense i5.c° v s .00 fmdmgs when the accused has a good

Ancriol PRI B AR T A ORI AR !‘7' 8 EERT PES A . R N AL e ! R b “'i‘ tal
; . f v

' ;(1) Mllltary panels tend 1o be more llberal

LH

PEREN 1] i ot ol Lk
2The great cnmmal defense lawyer Edward Bennett Wllhams “bellcved rt was almost alwnys necessa.ry to put a defendant on the stand as fmlure to tesnfy was as
good as an admission,of guilt to most jurors.” E. THOMAS, THE MAN 1O SEE 220 (1991) Few such orthodoxjes exist among military defense counsel, although the
more experienced and well prepared defense ‘counsel are more likely to put an accused on the stand, believing that they can precisely sculpt the testimony through
careful coaching and preparation. , Regardless, the trial counsel should prepare for any accused to testify, and marshal as much information as posmble to refute the
accused’s assertions, catch the accused in inconsistencies, and raise questions about the accused’s truthfulness. . "
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.. .. record, they may be.consumed by:.the . .
4 - . Dbeyond areasonable doubt standard to-the :. .:
point of seeking mathematical certainty and ... . .
they may intensely mistrust institutions such ... .-
~ as;the, CID or “science” such as.radar,
o breathalyzers, or the mass spectrometer X
(2) On the other hand mrhtary panels con- TR
; sist of educated people, all with at leasta -~ . .
. hlgh school diploma and a breadth of expe-. ;..
. rience, with an acute sense of what isctruth. . ; .:
o, - and, what is bluster, .and their rntelhgence. T
. their ability to comprehend\complex evi- -
dence puch/as DNA analysis or a THC count ;..
in nanograms should not be underestlmated
and . : . .

-+ ++.(3), Military panels can give sentences that .

... strike the experienced counsel as excessive-

i+ ly lenient or, exceptronally harsh T
I G
Drstmctrons between ofﬁcer and enhsted panels are harder

to draw, but two main distinctions need to be kept in mind
‘when ¢tansidering how.to approach them: high education lev-
els, and .the presence of current or former commanders. The
high education levels of officer panels can be a two-edged
sword. | It makes them analytical and skeptical, but that ‘skepti-

cism can be turned against the government if the case is pre-

sented! ‘poorly or the evidence is equrvocal—such as, be
prepared to explam the level of certainty to attach toa “strong
indications” assessment by a questroned documents éxaminer.
It also‘lnakes them comparatively “liberal” in some instances,
perhaps more inclined to mdulge a psychologrcal defense or
psychologrcal based mmgatron that a less educated panel will
disregard.

Much is made of the theory that commanders tend to.be the
harshest. panel. members because of therr awareness of the
need to support command’ drscrphne Trial, counsel aré no
wiser to retain commanders on panels than llle defense is to
follow : the “stnke the senior .commander”’ orthodoxy Com-
manders. or those who have commanded no doubt compre-
hend the pressures o_n commanders better than those who have
not commanded or, who serve in special branches. Still, this
generahzatron cannot. substrtute for careful counsel [prepara-
tion by mining ORBs and quesuonnarres for “profile” infor-
mation relevant to therr partrcular case. : :

Remember, most of all, that the choice of forum is solely
the accused’s prerogative. - Counsel should prepare their cases
in almost the same ‘mannér regardless.of forum, and then
adjust their arguments and certain aspects of their presentation
depending on the:forum. - Chiefs can help counsel prepare a
narrowly scoped but illuminating voir dire. Chiefs need to
help counsel avoid the law school-clever trick questions in
favor of truly helpful questions. Asking a member how he or

she feels about child abuse, or whether the member can con- =
sider the maximum"punishment normally does not help in’ "~

iy

deciding :.whether to keep that member on the panel. Trust

;members to be essentially candid, ‘and seek to. determine
_whether, because of experience—such as, bad-personal or

familial incidents with a particular crime—they.may have an

.inflexible attitude or erroneous: information about a ‘certain

type of -offense. -Trust them to be.able to place crimes.on a

-continuum, that is, not to see a crime:simply: as “child abuse”
:but to appreciate the distinction: between initial offensive

touchrng and full-scale, repeated sexual or physreal iabuse. -

.
it ¢

b I : ird

T 771at.ludge Is Death on [Drugs .
e b IChtld Abuse Barracks Larceny] g

]
)

rf',l[

Counsel should momtor therr judges closely Although cer-

.tain judges develop justified reputations for their approach to

evidentiary: motions and for their sentencing philosophies, as a

-more detached observer, the chief can help counsel.place these
.perceptions in context. ,Because choice of forum is exclusive-
‘ly a.defense decision, counsel’s tracking of judges should
‘enable them fo forecast, within a certain band, a likely sen-

tence, thus permitting effective pretrial negotiation.. The
assessment of the likely forum choice also, should motivate
counsel to find methods, such as novel rebuttal or sentencing
evidence, to encourage a “light sentencer” to deviate from the
Judge s sentencmg philosophy in a partrcular case.®3
SR T ST s e

Judges also develop ‘Teputations forrcontrol of the court-
:room, pteferences with regard to presentation of evidence, and
‘manners of address‘and approach of witnesses. --Chiefs must
orient' their:counsel to these preferences ‘and keep counsel
from béing dlstracted or intimidated by tmhtary Judges ‘That
‘one judge r‘nay requrre Jl.ldlClal notice requests to bein wrmng
whrle another Judge thay account ‘for ‘the | parties and' another
insist on a six-foot ztme between counsel and wrtnesses
should be rmmaterral to the outcome of a case—but should be
known in advance $0 that a counsel does not lose focus
because of these margmal matters

. Dress Them Up .

No matter how few cases that he or she has tned the chref
knows how to wear a umform—and knows that members may
place undue emphasts ,on how counsel wears a. umform
Chiefs should check counsel’s uniform, ensure that brass is
shined and properly posrtroned awards worn in the right order
and hair groomed. - Better to risk appearing patronizing to
your counsel than to let counsel’s good preparation be thwart-
ed by failing to meet the appearance standards of an officer.

‘izt « Help Counsel Draw Meaningful Distinctions: - :
+ni 1 It Is Ndt Just Another Bad Check Case . . -

T N T P T1E N PR PR RS T U S IO

Counsel need to consider a.number of “generic” factors in
evaluating every case. These factors include the rank of the
accused the accused’s length and quality of service, duty

-‘position, general technical (GT) score, military -occupational

specralty, any unusual servrce or awards and anythmg unusu-

vl S e Vi T

‘\ ! S LS +

N See infra notes 90-107 for approathes'to sentencmg Counsel must think of methods of makmg concrete the aggravatlon that in some cases seems relauvely pre-
dictable or remote. This is especially true in the military’s most common cases, such as bad checks, larcentes and low-level drug distribution. Trial ‘counsel should

be motlvated to find a method of portraying this accused and this offense uniquely, but eredrbly o

i BETERN i
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1ally mitigating or aggravating about the case.4 Any. 'of these

sfactors Can benefit lor -harm the atcused. : That a: soldier is'a

1setgeant first-class- (SFC), for example,' may' win‘a degree of
rdeference ‘because of-—in most 'instances—a 'strong 'military
rrecord.’. However, this'also means that the'SFQ 'has less of'an

“excuse for most, offenses than the average specialist.” First-
time drug use should be-dealt with more harshly :when:the user

<isi @ SFC than when the user is a junior soldier.” On the: othér
hand, a SFC who deviates from'a 'strorig record ‘and bounces
checks or commits a dereliction deserves to have his or her
strong record? Werghed agamst ‘the offense i in determining

appropriate drsposrtron because this strong retord provides a
vahd context m Wthh to place the offenses.

PR i . 1\ (EE
" 1Considér bad checkicasés as an example “Some’ factors to
consrder in’ parsmg the evidence, the strength'of the case, anid
‘the a propnate level of disposition, include: * rank 'of the
“accused, numbér and dollar amount of checks, time period in
‘which they were Wwritten, victims, restitution (how much and
-whethier'it Was voluntary), location of the banks and original
checks (affecting trial cost and delay), any valid mitigation,
such’as @ legitimate gambling addiction' (is this an after-dis-

Yovery-convenience or has the soldier sought help, been treat-
‘ed by a'qualified therapist?), and famlly needs fro b iy

AR IFINTAIN ST N

v

nn ek sl o s L 2 :

These distinctions need to be drawn, not only for develop—
ing counsel; but for.commanders.::One of the most common
iquestions counsel feceive from commanders is,“What’s the
'going rate ffor a particular offense]?”. After emphasizing that
«disposition must differ based on, inter alia, the gravity of the
_pamcular offense; the soldier’s record and other factors. the
counsel, should be able to engage the commander in much the
‘same analysrs as. dlscussed above Commanders most com-
monly expressed conccrns are:. {1 How long will it take to
get this case to trral" 1 ]US[ want the soldrer out, I don t care
how”); and (2) The mdlwdual is otherwrse a good soldler
“Trial counsel must be' sensitive to the command’s concerns,":s
but they also are best equrpped to afféct the disposition ‘of
offenses, because their advice generally does not carry the
potential taint of command influence and, because of their
exposure to, most of the assaults or bad check cases m the
jurlsdrctron -tournsel éan’ grve a'credible sense ‘of where this
particular ‘offense fits on'the continuum of ‘seriousness‘and,
when approprlate. the extent 'to which " “good soldrer
defense lS lrkely to-—or should—make a difference.

Y COMNE e SESENE TV e Pl [

The Chief Also Must Avord thhes. Coach Substantlvely

1T . ey hasn P TS PARNTRN Bt

ThmerikeaDefense Counsel bl

A e
This is ‘easy ‘to-say, but hard to do. ' Teach counsel to think
like the defense by-walkirig them through their proof analysis
sheets and addmg a column in which they enter a likely
[ gt el ooy b R b

DRI S LN VI et

“MCM supra note lO R.C. Mr 306(b) discussron states the followmg:

S I (S BEVR R 31 YA

i';qr REDEIED | decldmg how.an offense should be dnsposed of,,factors lhe commander should consider i includes (A)-the ‘character and
military service of the accused; (B) the nature and circumstances surrounding the offense and the extent of the harm caused by -
‘the dffense, including the offense’s effect on morale, health, safety, welfare, and drsclpllne (C) appropriateness of the autho-

rized punishment to the particular accused or offense; (D) possrble improper motives of the accuser; (E) reluctance of the vic-

RIS Rt

defense respohse.” The response can range from directly dis-
puted evidenté—"the accused was not there;” “the lighting
was bad,” ofi*the ‘chain-of-custody is’weak”—to a mere

“make the: g0vernment prové it)!'‘and dwell' on reasonable
doubt. Additionally; counsél: must evaluate nonélemental fac-
tors, such as:motive:: In a drug ¢ase) the defense may concede
the scientific validity of the drug test (fruitless to dispute) but
concentrate on how much that a ‘¢lean-living:SFC would have
to lose such that he or she: would not dare try drugs. The gov-
ernment must e prepared to’ supply. a tnotive or'to concede
that whileno obvrous motive exists, suggest, without sound-
ing defensive, that the government ‘is not: required to prove
one, by remmdmg panels: that: some’ people ‘are’ _]ust evil and
some cnmmals ‘are stuprd or 1rratronally daring;

e b ! TN L

Prepare Cross-Exammatton in Advance

Counsel need not‘be ritind readers to accomplish this. The
best methods are to lay-out’all of the undlsputed evidence in
the case as well as any statéménts that the ‘accused may have
made and then try to envision the mind set of someone whose
sole motivation i$ the weaving of an exculpatory story from
facts that the accused believes.the government knows.:: Look
for ways in-which the accused can appear to be candid but still

weave a plausibly exculpatory story. " In a-drug case, it:might
;mean for the accused to admit to:having attended a party, but

to insist that she was served spiked punch or brownies; it may
be to admit that the urine is hers but {o insist that the chain of
.custody was sloppy In a_child abuse case, it may. be: for the
accused to insist that the child is confused or:has exaggerated
‘the offense as a result of a an aggressrve teacher or-a _manipula-
tive and : angry spouse. Tna rape case, the accused may admit
‘to lntercourse but insist that consent was glven There are
countless scenanos and frequently more than one m a grven
case.

Counsel should Iry to construct a defense of at least superfi-
cial plausibility and then line up——hterally[ line up, mark, and
prepare to ot‘fer and’ introduce—evrdence that ' chrps away at
thie “Gonstructed ' Story. - Practice short, pomted and leading
questrohs, an& be confident ‘that the ‘supporting materials are
in order, 5o that’ they can'be seletted effortlessly during ‘the
cross. 'Rehéarse'the cross with'an experienced counsel or the
chief playing the''accused. The chief an' then model thé
cross-examination ‘after ‘the ¢ounsel ‘attempts it. ‘The actual
questlons -are not the most’ 1mportant part of the ‘exercise—
they ‘will‘change accordmg to “the actual story ‘told at trial-—
but the structure of the exercise and its'aggressivé, reléntless,
leadmg nature will pay mmense beneﬁts at tnal ,

AR ! . [ R

Rehearsmg cross-examination grves'counsel a rough sense
of how:this ¢ross will play‘at trisl; and’gives'them a jump in
extemporaneously composingftheir’qUestionsiand assembling
the ;proof and props'that they. may want to! usé: Such work is

G et i T Gt 1ol
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tim or others to testify; (F) cooperation of the accused in the apprehension or conviction of others; (G) availability and

_ likelihood of prosecution of the same or similar and related charges against the accused by another jurisdiction; (H) availability

AR “and admrsslblllty of ev1dence. )] existence ofjunsdlctlon over the accused and the offense and (J) likely issues.

PSR |
it

45 Commanders’ paramount concern traditionally is the time it takes’ o get to trial (not to be confused with processmg trme), which is addressbd Tater in this article.
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invaluablé; espécially in early-trials or complicated trials. . Do
ot limit-it.to .the accused.-.Use it for obviously.partisan
defense witnesses and for character and sentencing witnesses.
There should be virtually no mystery to cross-examining
defense witnesses other than the accused. The prosecutor
must interview every.witness before trial, usually at least
twice. Counsel should hold their fire until trial (no sense leav-
ing your best-work on the cutting room floor by tipping off the
defense), but thoroughly explore all avenues with every wit-
ness. Chiefs should teach counsel.to preserve helpful pretrial
disclosures or admissions by witnesses.4 Counsel also will
learn that not all cross has: to be confrontational, tense, or
highly dramatic.. Many witnesses are ignorant or neutral and
can provide valuable information for the govemment some-
times unwnttmgly a7 R B S B e
Preparefora Gurlty Plea P
as Though it Were ] Contest

Whl]e this is frequently honored in the breach it y1elds
immense dividends when: counsel comply. -First, pleas are
“busted” from time to-time, and nothing reverberates more
clearly than being :able:to announce :that the government is
ready to proceed—and then. proceeding.: This deters the
accused from misleading the government and sends a message
that a late-inning stunt is not likely to yield what the accused
or defense may have hoped for: ' a clumsy, half-hearted gov-
ernment. effort, long:delay, or dismissal or acquittal:on some
charges. It also yields trial-equivalent preparation:experience
for a counsel when the plea goes through as planned. Finally,
preparation with contest-like intensity is guaranteed (o yield a
sharper sentencing proceeding, meaning better cross-examina-
tion, more offense-specific aggravauon, and a fully focused
argument by the govemment S ,

- In preparing for a gurlty plea, eounsel should have a clear
sense—communicated directly by the chief who has consulted
previously with the STA—of their latitude in disposing of
minor offenses during-the providence inquiry.: If, for exam-
ple, -an accused pleads guilty to the major offenses but waffles
or is improvident to a relatively minor offense, the trial.coun-
sel should understand the extent of their authority:to:;bind the
government to the pretrial agreement despite the minor devia-
tion.. Dismissal of .a failure to repair or a concession that an
item was not worth more than $100 may: be, depending on the
context, not worth a dispute when serious misconduct remains
before the court. Chiefs must make clear to counsel the extent
of their authority, and let them know to take a recess in the
event of uncertamty T U T

Prepare the Clasmg Argument F zrst

This is a useful cliche for counsel, also infrequently prac-
ticed. Early preparation of a closmg forces counsel to look at

SRR

P

46 Counsel should rarely be in the position of crossing with;<9bidn't you'tell me when 1 interviewed you Ll

ra case-as ‘an integrated whole. 'When counsel have to coher-
ently argue an accused’s guilt, they must address all -of the
evidence in the case, weaknesses and strengths. Failure to do
this early permits counsel to make the strong parts of their
cases stronger:while averting attention from weaknesses.
Early preparation forces them to address the weak proof on a
particular -€lement; or the nagging doubt about lack of motive
-or. poor .identification) - This should prompt a.request for
increased investigation, re-interviews, fufther testing, or any
‘of :several options. to strengthen the case. . The chief should
require  that counsel provide a draft closing, which the chief
will criticize and discuss with counsel, further refining strate-
gy. The chief also can intercede, when necessary, on coun-
i5el’s -behalf in seeking more work by CID or whatever is
necessary to strengthen the case. - TR
' F i .
Prosecunon Memoranda asa Preparatmn Tool -

Some Junsdlctlons (and some federal and local prosecutors)
‘use prosécution mérhoranda as a more structured substitute for
the practice:of writing a closing argument first. The miemos
take many.forms48 but their common characteristics are: (1) a
prose capsule of the facts; (2) a proof analysis section that
addresses every element of every offense; (3) a candid assess-
ment of government: weaknesses, defense strategy,-and pro-
posed responses; and (4) sentencing information and proposed
terms: of pretrial agreements. ‘While prosecution memos are
especially suited to large jurisdictions with far-flung counsel,
some method that forces counsel to cogently outline ‘their
cases in writing .imposes a critical focus that otherwise may
not sharpen until the Article 32, or trial, if at all. They also
provide a'window into the thinking processes and writing
‘Skl“S of counsel
le the Elementary Cases Well o
(There Are NO Sxmple Cases)

Counsel generally try the exouc cases, such as those mvolv-
ing constitutional issues or novel scientific evidence, well.

- These energize counseland. give them:the opportunity. to test

and apply their research and advocacy skills developed in law
school.. The great majority of courts-martial, however,
involve drugs, larceny; bad checks, assault, and AWOL.
Counsel who c¢an try these cases can try most any case. The
skill, discipline, and techniques used to prepare the average
case are 'the same ones needed to try-complex cases. .Coun-
sel’s: work .and preparation habits—such as reinterviewing
witnesses, performing.thorough documentary searches,
reviews, and consultation with investigators, experts, and
character witnesses—will be developed on:the ordinary case.
Chiefs must prod and supervise counsel to learn the most from
the ordinary cases, so that they feel equipped to try tougher
cases, already know the fundamentals of preparation and
advocacy, and on]y need to expand them on the more complex

A 1

?" i'l'his is a lazy cross that some judges will forbid on

the grounds that it converts counsel into a witness—that is, it really says to the panel, believe mie, not the witness. The better approach is to have a witness present
during all interviews, whom the prosecutor can call in rebuttal. The best method is to swear a wntness to testlmony before a trial on an ordinary swom statement
form (DA Form 2823), and use it to confront the contradictory or evasive witness.

‘7See FRANCIS L. Wl-:u_MAN.‘n-re ART OF CROSS EXAMINA'noN (1903) (which nema.ms the classic in the ﬁeld) For an excellent contemporary work see P. BROWN
"THE' ART OF QUESTIONING, 30 MAXIMS OF CROSS-EXAMINATION (1987). Brown's maxims are understandable and easily assimilated (“Don’t Be lndlgnant" and
“Plan and Replan Your Sequence™). The examples that he furnishes are memorable, lllustrauve. and often humorous, wrthout the cuteness or incredible endings
featured in some other texts or speeches about cross-examination. . G

48 See infra appendix A.
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-cases. :Complacency in 51mpler 'cases breeds shortcomings in
«tougher cases lateron;: I i e'h

[4 P ARSI LA ] )l S
3 . g . -

LE TR

AN CRORY B l[[ .!t'..
Explolt the Government’s Burden:: ", i)
Use and Prepare for the Rebuttal Phase of Trial ::0
Loty o ST gus Sl Lr D gl x:;,{—]
If it is rebuttal, how can counsel iprepare? Tnal counsel
may feel that they-do hot khow:what: the defense is going to
.say. Sureiwe do.» Preparation does. not mean mmerely scrib-
ibling cut witness exams; it:méans anticipating -a number ‘of
ipossible or likely outcomes. Rebuttal is the-mosti underuti-
-lized and most powerful tool for the government suiniteny by
R AR NS R B H et STES R H L T ERTS B
¢ In preparmg 'a Chlld abuse case; for example itounsel ‘will
have access to enough evidence and be able o glean the
defense strategy sufficiently to determine whether the defense
will be accident, permissible parental discipline, or denial. In
a drug case, trial counsel should be able to determine whether
ithe defense will be'good character, entrapment,.bad urinalysis
schain 'of : tustody, -or 'somereclectic.combination.: Anticipate
«the defense approach, and seek any.possible rebuttal evidence.
yInichild abuse cases, interview expeits:from ‘whonv “‘profile”
tevidence might be admissible in rebuttal:to a good soldier:or
-fabricationidefense. - In a urinalysis case, prepare a'toxicolo-
-gist Who .can assure the factfinder of.the scientific validity of
ithe Army’s program and-help refute ‘fiovel defenses such :as
:spiked punch or brownies. Régardless of thecase, think about
.the ilikely defense-approach:.and :assemble whatever evidence
‘might be available to rebut:it:: Be. aggressive butrealistic
through all stages ‘of preparation. Do not allow defense asser-
‘tions of certainty, $uperficial c¢ontradictions, or that the
xdefense 'has an “expert”# to deter the government from trying
a case or pressure it into accepting a deal. Theimore certain
trial counsel are of the defense, the more comfortable they can
be in holding back thé evidence:for rebuttdl: it has more
impact after the defénse has been presented, and judges are
more liberal in assessing the admissibility of rebuttal ev1dence
than on the govemment s case-m-chlef R s LS P T
e hhis brpi Cieed oL "'; CRe -
i Chlefs can keep counsel from outsmarting themselves -in
‘this area.  Deliberately holding back evidence in the hopes-of
a:knockout rebuttal punch has risks:..Courts’ increasing:ten-
dency to require pretrial disclosure; even of some reébuttal evi-
dence, makes ‘withholding of:-any-eévidence !a- risk.
‘Additionally, hoarding damning or dramatic.evidence in ahtic-
ipation of ‘testimony .or.evidencé ‘that-never is produced .can
Jeave trial counsel ‘punchless; reserving;evidence that néver
nuakes it to the courtroom.’'If the evidence would.be relevant
‘on:the merits,” it: normally 'shouldbe presented at that time.
Some evidence iis-only relevant in response to:the defense
icasé.: That: evxdence should be aggreskrvely ‘and: 'creauvely

g Vs g i ,1]«: . Ttk e

- pursued:: In some instances, ‘counsel will.hot beable to use all
revidence that they have prepared.: Better in dny:evetit to enter
.the courtroom: fully prepared and to have: anuelpated the need
forrebuttal veoetTegibe < Bioese e
R TS T Y A IO 1] B ‘l;'.‘:',““ oy :,’ B
BRI RN CounselDevelopment SR TR
; O O IR T bl voane)
+ i You have Yo be able: tmstrmg more than one

~bead at a nme' That’s the nature:of this'job.”

SER ":. , —~Thomas Vi(Mack) McLarty5°' RN

More o) o e ol
" Assuming that preparatlon is the’ foundatlon of good iadvo-
icacy, ‘chiefs can-help counsel string simultantous beads by
-orienting them to résoutces and employing practices that
intensify their experience. Counsel must feel free to ask the
“dumbest” of questions without fear of retribution or a notch
against their Officer Efficiency Reports. An atmosphere in
which counsel are intimidated or embarrassed when asking
elementary questions encourages guessing, sweeping prob-
flems’ away, and bdd results farther down the line. = Counsel
:should, however, know:.té come: to-the chief armed-with an
idea ofithe scope of the problem and !where to look for:an
answer. ‘A chief thwirts his own teaching function when-he
‘furnishes 'easy lanswers without encoliraging counsel to inves-
‘tigate the obvious sources :of - information, starting with the
‘Manual. ‘Numerouis creative and supportive methods éxist by
which a chief can.lead, prod, and develop counsel, by careful-
1y treadinig'the line between “spoon feeding” ‘and tossing them
prematurely fromthe nest RN E A EURY W" i
obhra iy Boene s nole et v e o

el 'Emphasme Second Ohamng TR
A ISP LA T Ol A RS F IS
Too few: courts-martxal occurifor counset to val.lll'e enough
expenence by only trying cases solo. »Therefore, whenever
possible, a contest should feature two counsel, one clearly in a
lead role and one 'clearly in a:supporting role. - Merely sitting
‘next to a counsel'while he or $he'tries a case is an almost use-
less experience after a case or two. The chief should- carefully
-monitor a néw.counsel’s steps into the water so that it begins
with the wetting of a toe (perhaps reading the boilerplate .and
the information- from the ‘front page of the thart’sheet), pro-
gressingctovpartial:immersion :(one carefully scripted direct
exam, then introduction of  piece of evidence, then a'Cross-
examination) and finally-total immersion:(leéad counsel in a
contest).:iThe second chairing ‘'must be followed in every:case
by a critique of both counsels’. performances. This:should
augment the “bridging the gap” critique conducted by the mil-
itary judge. Recent:case law limits the depth and usefulness
of bridging the gap sessions.5! Chiefs should not rely on:them
as substitutes, or even vital supplements, to their other coach-
ing roles. Additionally, they-only'represent one perspective

AT all

,1

E“’An expert seems k to be a\/allable for any pomt of wew esplecmlly in ﬁelds such as psychmtry Counsel "buld heed the ad\/lée of. commentator Charles ‘Osgood
WIS i i

PETEI TN Y P " RRIN T H

The world is full ef experts, but with every brea.kmg story,

loeniooy wynine: o R R ) I TR A

The experts seem a whole lot like Professor Irwin Corey.

iy ‘J A > [P PR T T L L T o e o g bt Py b
€. 0s600D, NOTHING CoULD BE FINER THAN A CRISIS THAT Is MINOR IN THE MoRNING 197 (l9,7'9£)., ¢

s, oni by o Because they are authorities, they stand out from the throng, :
o ++ The problem being that they are so very often wrong. ), i ...
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EFRUENPIE HTRE ’5' Lo e

For a more pointed and insightful reference, see P, HUBER, GALILEO’S REVENGE: JUNK SCIENCE IN 11-[{5 COURTROOM (1991). a ;omgelhng t.reatment of well-pubh-

cnz’ed distortions of science, including ¢ the Bendectm Scare and the Audls that were szud to spontan

the falhbxhty of "sclence "

50Terance Hunt, STARS&STRlPES Oct 19, |993 at 13 col l(McLarty is Presndent Clinton’ sChlef‘of Srzlﬂ) R U

51United States v. Copening, 34 M.J. 28 (C.M.A. 1992) (diminishing the scope, depth, and candor of judges’ comments in “bridging the gap™ sessions). : .+ ¢

sy Jump mto gear, lt IS a cnuca.l but ba anced perspectlve on

G
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for counsel to consider.. The judge’s perspective is.invaluable
as a detached, experienced view of the proceedings. :On some
points, however, the chief may have good prosecutorial rea-
sons (o insist on certain strategies or practices which a judge
might find ume consuming or distracting but which serve the
government s interests. - The chief should demarcate each
counsel’s responsrbtltttes so that counsel cannot shrug that
evidence or witnesses “fell between the cracks” because of ill-
defined .roles. . When time: allows, the chief should second- .
chair a case.; The critique will be sharper and more
substantive, -and the junior counsel will get;to see the chief
perform, providing valuable training-and enhancing the
chief’s credibility.
AR S FEC
Thraw the Book at Them
Atg e gt qn et

Counsels startmg pomt for answering most: questtons
should be the: Manual::- When:counsel .approach a:chief for
guidance, an.easy ifirst question from the chief shiould -be,
“What does the Manual say?” Counsel should get-used to the
chief taking out the Manual whenever a question is raised, and
they should be ‘tonditidned to come to the chief having
checked what they believe tb be the applicable Manual provi-
sions and seek gutdance on posstble ambtgurttes or conﬂtct‘s o

Counsel need 'to approach the Manual as'a sort of procedur-
al code, roughly akin ‘to rules’ of crtmlna] procedure that they
may have consulted i in the|r home states. The Manual is espe-
cially critical in answenng questtons for which law school .
does not prepare a lawyer, such as the scope and limitations of
an Article 32 investigation, or; the factors that a convening
authonty should ‘consider. when dtsposmg of charges. Coun-
sel’s other primary source is AR 27- 10, which contains addt- ~
tional procedural gutdance, and whose third chapter-is the.,
best, albeit tortuous, source for resolvmg many questmns
regardmg Article ISSr Pl L e

- lntgrpret Case Law (S i

Most counsel are competent researchers, havmg recently
left law schools that:emphasize research skills. - They need to
realize that case law is not a starting point for many questions
of ‘military law (especially military criminal procedure) and
that the Manual frequently answers their questions. They then -
need to place military case law and other legal sources in con-’
text,’ starting with the United States Constitution.2 The moré
“military” the issue, the more applicable are the decisions of
the military courts. When interpreting issues such as multi-
plicity or residual hearsay, the chief can help counsel distin-
guish an important or pivotal case from one that simply takes

| ISR BT T S I
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an unimportant chip out of settled case law and might mislead
counsel into-an inaccurate assessmentof the strength or weak-
ness of their case. sow o el , T

Complexity—and the need for direction—also arise when
a line of federal cases and military cases interplay. The most
prominent. areas tnvolve the Fourth’Amendment, and the
extent to which a soldier has a lesser expectatton ‘of privacy
because of his or her military status, and, more specxfically, in-
the urinalysis area, now fairly well settled, in whtch questtons
arise about the reaSOnableness of mventortes, ‘'searches and
seizures, as _well as the govemment s proof requrrements on
issues such as knowledge of wrongfulness 5 ’

Help counsel understand the structure of. the Justlce
reporters. Chiefs should insist that counsel view mlhtarylcase
law as a whole and not consider 1975 to demarcate a sort of
B.C./A.D. line between eras, simply because the military
swrtched printers, ending publication of the “red books,” the.
fifty-volume set of L-ourt-Martial Reports, and initiating the
Military Justice Reporters, published by West Publishing :
Company. -New-counsel should -be encouraged to browse:
through:both sets: of reporters, familiarizing ‘themselves with
different indexes.54 Chiefs should at least ‘be aware that the -
West key numbering scheme was reordered in 1985 and that
cross-referencing indexes appear at the front of all subsequent
volumes.  There'i is no cross-reference betWeen the two sets of

books AR

5 T

Stay Current

'The chief should t-ead all appellate dectsrons as they amve
in'the office. The chief must drill ‘trial ‘counsel to do the same,’
Frequent ‘discussion of evolvmg case law ‘keeps trial counsel
up to date. Junior counsel fail to read cases more often out of
frustration than laziness. They are bewildered by the law and
struggle to find ‘a ‘context in‘which to place each new case.
Chiefs can help counsel understand why a particular case is
1mportant—for example, why the court chose to make this
opinion a reported decision as opposed to a memorandum ‘
opinion. In a‘ short tlme couhsel will realize that’ they are
developing their own ¢ommand of a body of law so that each
subsequent case makes more sense. Dependmg on the size of
the Jurtsd1ctton and the skill and experience of counsel, the *
chief can assign counsel responsibility for “digesting” case’
law, dtvrdmg respons1btlttles according to levels of court or
topic areas. The chief can do some or all of this, sharing his
or her skill and experience, and demonstrating that the chief is _
not “above the law.” The process may have more impact,

- however, when counsel are assigned to accomplish some of it -

B

R

52The primary sources of military criminal law are: The Umted States Constttutron The Umform Code of Military Justice, the Manual for Courts Marttal
Department of Defense drrecuves Service Regulations, other regulations and orders, military case law.” GILLIGAN & LEDERER, supra note 32, at 25.- : et

531n United States v. Mance, 26 M.J. 244 (C.M.A)), cert. denied, 488 U.S. 942 (1988), the COMA ruled that counsel must expressly prove, in cases of jllegal drug -
use, that the accused’s use was unlawful, by showing knowledge of the substance by the accused. Three types of innocent knowledge exist: (1) the accused was
aware that the substance was a drug, but unaware that it was illegal; (2) the accused was unaware of the presence of the drug in another lawful substance—such as, »
a brownie or a drink; and (3) the accused honestly believed that the substance was innocuous, but it really was a proscribed drug—such as, the white powder that
the accused thought was sugar really was cocaine. /d. at 249. See also United States v. Hunt, 33 M.J. 345 (C.M.A. 1991). . .

54The Military Justice Reporters follow the familiar and traditional key number system. The Court-Martial Reports feature a more specific and descriptive index.
It provides more information, but requires more time for the researcher to understand the organizational scheme (the books are perhaps most famous for the index
entry, “Chicken, Indecent acts with™) but the case law is no less valid. Counsel are sometimes deterred from looking in the “red books” because of the need to -

begin research anew.
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and the chief then contributes his:or her perspective.  Depend-.:
ing on.the number and location of counsel; this can be’accom-.
plished in writing or at periodic meetings. ETIRRTEUE I NS

Famlhar;ze Counsel, wtth Goad Secondary Sources

1 R FETRISL R ' i

Revrew and haye access to mdexes of T[re Army Lawyer.]
Mrhtary Law Review, and the TCAP Mema so that you have..
an idea of; artlcles that may have been wrltten in important, :
contested areas of | the law. Counsel for examp]e, should con-
sult excellem mheless artlcles on issues such as urmalysns or
bad checks the ﬁrst time they have such a case.55 Those wrth
evidentiary issues a]so should consult the ev1dent|ary supple-
ments to the TCAP Memo, self-contained treatments of evi-
dentiary rules, and the publications of The Judge Advocate
General's® School includmg the Tnal and Defense CBunsel
Handbba/c 56

to "w"-‘;' e aan [ TSR

e
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Every llbrary also should have a'‘copy of the le:tary Rules
of Evidente*Manuals? and’ Court—Mamat Procedure.3® Mili-
tary: Rules ‘of ‘Evidence is thé most'comprehensive source of
interpretation bf the militaryirules and it addresses the Federal
Rules .when ‘applicable. ‘Counsel must be.sure to read the
cases; however;-advocacy by -headnote jis sloppy and danger-
ous. The two-volume Court-Martial Procedure-is the:most .,
comprehensive and contemporary .treatment of court-martial
practice, and jt.includes a thorough, interesting, historical, and ,
philosophical, treatment of military justice. ;A .good library .
also should have Imwinkelried’s Ewdennary 'Foundations % ..
and Mauet’s Fundamentals of Trial Techniques.5® Both
Imwinkelried and Saltzburg should accompany counsel into
the courtroom, and counsel should feel free to request a recess
during a discussion of an. evrdennary issue to do research. An
addmonal reason to carrylSaltzburg is that ;udges are famlhar
wjth it, consult.it often, and, tend to give it congiderable |
werght A VIR SH A EOTN FEL SRR R S A1
I T

Be Famlhar wrrh Related Drscrplmes -

Commanders are not. hkely to respect or have pauence w;th
a dlstmctlon between the cnmmal !aw and admlmstratwe law
sectlons of a JAG offlce They are more hkely, to .consider
thelr trial counsel as my JAG,” to Whom they turn for, adv1ce
on'any remotely legal actions. Consequently. caunsel need to | -
understand the rudrments of admrmstratlve law, especrally the . :
enhsted separatlon system.§ 6' They a]so should know enough

. v rar L
R I L TRy L ey Ty !
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55Especially helpful articles that counsel should ‘consult the first time that they have cases in.these areas include’the following; Fltzkee Proteécuting a Urinalysis'

turni to the! right resources {0 get the right answers. It 'is not-
enough for a'trial counsel to know rules such as the limitations -
on reductions" at summary courts-martial (orily. one stnpe for
SFCs and above); they ‘also ‘must know €nough about issues
such 'as separations, bars, and reliefs for cause, to’ give inte~!
grated, complete advice about all possible ‘options; likely -
results and'important requirements relating to counseling and
opportunities to respond:|'Counsel also should know ‘enough
about-Article'139 ¢laims to' make sure: that victims" are'
apprised of their rights in this area. ! Counsél must know all"
options available to.a commander before their advice as to hn‘y
one option can be considered persuasive and Wellagrounded

FYE L g v"“g.

Touch Every Cas‘e Every Day
AN IUIE ST I R

This is a workable aphorrsm that should be cross-stitched in
every trial ‘counsel’s office.; Counsel literally should touch
every. case:every day. [:The sheer discipline of pulling'out'-
every‘case file:to review. it'and do something about that case
keeps:the case fromfading.as:a result.of inattention.. That
“touching” .can-be .anything from: the important but routine -
work of trial preparation—reinterviewing witnesses, checking. .
personnel records, :telephoning CID .to clarify an ambiguity,
revisiting the crime,scene—to the. occaswnal top-to-bottom
re-look of a case. Every so often counsel should reread the
entire file from scratch, forcing themselves, to read every line
of every statement “and every exhrblt m ably this process
ylelds more quesuons—and 1ns1ghts—an deepens counsel’s
understandmg of the case further tlghtemng the case and
reducmg the chance for surpnse at t}'ral l , -

Just as counse! should touC'h théir cases dar]y, 50 too should
the chief be in daily contact Wwith'counsel. ‘Dependmg on the"
number of casés and counse] ’that ‘the chief supervises, the**
chief’s ‘contact with ‘each case likely will not be with the shme
depth as:the trial'counsel. ' The chief should review the pretrial
and posttrial reports and dockets, determine the status of ‘the -
cases, and select one or more cases to focus on that day, tak-
ing the opportunity to discuss strategy.with counsel at that
particular stage of preparatmn

R TS BT AT S Loty PRy SN EELS ARy 111 (91 ST S (ST AT SR
Seek Opportumtles forAdvocacy Sl
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Counsel frequently deride the opportumty,to practice before (.
administrative separation -poards because; - (1) they are ‘not -
courts; (2) the rules of evidence.do not, apply; and. (3) they .,
might encourage bad, hablts. N Although true, the better N

o
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Case: A Primer, ARMY LAW., Sept. 1988, at 7; Hahn, Preparing Witnesses For Trial—A Methodology for New Judge Advocates, ARMY Law., July 1982, at 1;
Hitzeman, Due Diligence in Obtaining Financial Records, ARMY Law., July 1990, at 39; Richmond, Bad Check Cases: ‘A Primér for Tridl arid Defense Counsel,

ARMY LAW Janv 1990, at 3; Wan'en & Jewell lnstrucnans and Advacacy. 126 MIL. L REV 147 (1989)

Y| EET A
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56 CRIM L DlV THE JUDGE ADVOCATEGENERAL s ScHoOL, U.S. ARMY, JA-310, TRIAL COUNSEL AND DEFENSE COUNSEL HANDHOOK (May 1993)

57$A1.1zauno ET. AL, MlerARY RuLES OF EVIDENCE MANUAL (1991) syl

RO
38 See GILLIGAN & LEDERER supra note 32

! e

59 EDWARDJ IMWINKELRIED EVIDENT]ARY Founmnons (1989)

ﬁ"'moms A. MAUE.T FUNDAMENTALS oF TRlAL TBCHNIQUE (1991} -
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rather than to wait for the fewer available opportunities to
advocate in court. Although an administrative board lacks the
rigor of a trial, it requires counsel to interview and prepare
witnesses, cross-examine, work within rules (albeit the. com-
paratlvely liberal strictures, of AR 635- 200 and AR 15-662),

organize proof, and persuade a board of decision makers. -
Chiefs should help coinsel take advantage of representing the
government at separatlon boards, flying’ evaluatron boards

and, if poss1ble labor heanngs Maglstrate courts at.continen-
tal Umted States (CONUS) installations also offer valuable
practice in orgamzmg proof and examining witnesses, often

with minimal preparatron Coach counsel before and after-

wards o, further develop their skills.

L
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‘Do not JUSt rehearse the next case but prepare by drlllmg

Combat arms ‘soldiers spend most of their time training—a_

large percentage of it in realistic freld settings—and trial
counsel perform their wartime mission daily. The Army’s
peacetime mission is to train for its wartime mission so that:
(1) there will be no wartime mission, because enemies will be
deterred by our readiness; and (2) if there is war, the Army
will be ready.? Just as we deploy with units to training exer-

crses we must better’ emphasrze the day- to-day trarmng needs

of our counsel through scenarios that are as realistic for
lawyers as Fort Irwin, California, or Hohenfels are for combat

ofﬁcers We have the advantage of performmg our wartime v

mission when we court-mamal a soldier or give legal advice.

This does not mean that we cannot ‘benefit from trarmng that '

is realistic and challengmg

Rehearsmg for trial is one form of training. ‘Additionally,
chiefs of _]Ust|ce can create simple drills to test and develop
counsel. They need not be elaborate scenarios, but should be
desrgned to teach one or two discrete, digestible pornts.

Rather than. havmg a meetmg at which counsel ora]ly review
recent COMA ' decisions (itself a useful éxercise), it may be
more effective to have them study a s1gn|f icant new decision
by, for example, modellmg the direct examination of a serolo-
gy or battered ‘child expert or constructing a dtrect exam that .
meets the requirements for proof of wrongfulness Counsel
could profit'from being given a file that contains witness
statements and CID reports and then being asked to draft’
charges. They also could draft a response to a defense motion

to suppress a confessron or physrcal evrdence To prepare

these exercrses a chlef need not start from‘scratch but can .

draw from recent decrsrons and' case files—real files often

contain more wrinkles, mconsrstencres ‘and, chal]enges than

most conjured scenarios. .

Besides episodic training as'described above, counsel can
benefit from structured, monitored progression through the

justice process. The 3d Infantry Division (3ID) has created a
program that includes a reading requirement:(essentially a-
barebones-list of references for the Army prosecutor) and:a
series of steps through the court-martial process from the
drafting of charges through acting as lead counsel in a contest-
ed case with members. The program lays out a process that is
designed to increasingly challenge the counsel while ensuring
that he or she is observed and receives the benefit of a critique .
at every stage.: It is akin to a soldrer s Mission Essential Task -
List (METL) 64 The American Bar Association also urges .
continuing training for prosecutors, a fact that chrefs can rely
on when seeking time and fundmg to train their counsel 65

Counsel also should train CID' agents and mtlrtary pollce '
They receive periodic updates through their own channels, but
not all read or comprehend them. They will listen best to the
counsel on whom ‘they rely for day -to-day advice ‘and who -
help: them out in the courtroom.’ Take the time to reéularly‘
update agents on military case law, Manual, and regulatory -
changes, as well as to train them-about testifying ‘and 'inves-
tigative work. This has many collateral benefits, including the
knowledge counsel will gain in preparing for the classes and
greater trust between agents and lawyers. Consider integrat-
ing them into your training sessions. No one plays a CID
agent better than a CID agent. -Then ask a strong or.experi+".
enced agent to reclprocate ‘with:a CID-led trarnmg session.

B oo

Send Counsel 10 the Cnme Scene

E.ven in the dullest cases, counsel can beneﬁt from a visit to
the crlme scene, Gomg to, the scene of a violent, crime, to |
check the hghtmg. angles, avenues of approach and the like, is
important. A visit to the scene of a bad checks case can yleld, :
for example information that the finance office has posted a
sign that ‘suggests that bad checks will be “covered” by
finance and resubmitted through the drawer’s bank—implying
a sort of immunity for playing the float. Regardless of how
many cases he or she has tried, the chief can reinforce the wrs- .
dom and valie of acrime scene ‘visit by accompanymg the '
counsel and helpmg make the scene visit useful. ‘

| 0 by

Counsel should have a “kit" from ‘whrch they select the =
needed iitems before .going to the crime scene. Counsel may
need to:bring along:a tape measure or ruler, a camera and
sketch paper, flashlight or binoculars. - Getting to the scene
close in.time helps “lock in”;the scene. as it appeared at the ¢,
time of the offense, especially when weather can change the -,
appearance of a scene in which variables such as mud, light- . -
ing, foliage, and traffic might. affect the. .evidence. , Counsel
should try to formulate their questions, while at the scene. ;
This will help them concentrate on how to- verbally descrlbe ,
or graphically depict that which the panel will not see in per-
son. Visiting the scene with witnesses or law enforcement.

nit el o

62 DEP'T OF ARMY, REG, 15-6, BOARDS, COMMISSIONS,'AND COMMITTEES:. PROCEDURE FOR INVESTIGATING OFFICERS AND BOARDS OF Omcens (11 May 1988). .« .o

63“The Army’s primary mission is to organize, train and equip forces .

v

. to achieve and sustain the capability to deter and |f necessary. to win wars. . .. The )

ob]ectwe of all. Army trammg is unit readiness.” DEPTOFARMY REG 350—41 TRAINING IN Uan para. 3 l(19 Mar. 1993)

yriel

o o

“Id para 3-4 A true. METL mcludes condmons and standards for each mission essentlal task Under the:3d lnfantry Drvrsron trammg plan, the standards are -
graded on more of a “go” “no go” basis, with the emphasis on the critique delivered by the trial observer, typically the chief of justice, senior trial counsel, or offi- ~

cer-in-charge. See infra appendix B.

65“Training programs should be established within the prosecutor’s office for new personnel and for contmumg education of the stafl’ ” ABA STANDARDS FOR

LA

CRIMINAL JUSTICE, Standard 3-2.6. (1980).: When seekrng Army financial support for legal education and seminars, JAG offices should couch d\e sessions as.
“training” as opposed to *continuing legal education,” so it is obvious to decision makers that it fits in the rubric bf traditional military training. LA
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personnel: will €ducate counsel on thése parties* perspectives'i
and-force a discussion of how to describe the scene to mems';
bers who have not’ had the advantage of perSOnaI observauon A

b RN R T VAT ES B coat thouoneds eorode Toosn
—lesinos Insm that Counsel Write All Dtret:t Exams ”
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'Re\new, rehearse.vand -redraft them.” Computers eliminate’

any éxcuse for not constantly draftmg and redrafttﬁg———and'

thereby' rethmkmg—dtrect exams. ' Well-scnpted drrect exams
also help WItnesses feel ‘well prepared They know not only '
what counsel are gomg to ask, but the sequence of the ques-
tions. They also know that an item of information that, in the
witness’s mind is one thought, might be drawn in a careful
serjes, Iof four or_six questtons The wrtness properly
rehearsed wrl] give the answer in fourths or. srxths conﬁdent

that counsel wrll draw it out in that manner, rather than pre- .

maturely .Or ; copfusmgly blurtmg the * punch line” -before !

counsel has—for eyidentiary and logical reasons—led the wit- |
ness through a series of mini-questions.66 e :
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IRehearse Pl

i n
BT N AL

o rntan
IR TN
: DRI I
Counsel should u'ehearse arguments and direct w1tness
exams. Ideally they .should rehearse ¢f6ss-examinations as
well.67. Rehearsal intimidatés tounsel becatse it is time con-'-
suming, and leaves them open to the hackneyed cross, “How
many times have you rehearsed this with Captain X?” Better
to endure that hackneyed cross-examination (and prepare your
witness for 'the truthful, if equally trite “he bnly told nie o tefl
the' truth")’ than to stumblé throuéh a witnéss exam ‘in’ whtch
netther party is ! sure of the dlréctlon *There Is tt()thln ‘better
than, pardon the oxymoron, reheafsed spontanerty LJudges '
and '(pane]s apprecrate a good show. but they also exp ct that
counsel will have’ prepared and wrll forego, some. flas m the
mtereSts of clarlty and brev;ty jRehearsal in the nature of
putting words in a witness’s mouth will be obvrous enough as,
will the defense s desperatron if | l.t can cross on nathing mare,
substantive. Rehearsal.is the. Q_rtly, way to find the holes in
counsels’ arguments and ensure familiarity and smoothness in
their witness exams. . Rehearsal also helps establish-a bond or
rapportiwith .witnesses. - This enables them to:trust the'trial
counsel and :loak.to. them for. guidanceand direction iin
court—such-as, when to-speak rafter an’objection is made..
Rehearsing in front of a‘mock panel often'is unnécessary, but -
in counsel’s early ¢ases or in especially srgmﬁchnt%ases ‘they *'
can be ‘useful. Do fiot’ put too much feliance in the feedbackx
from such'a pariel, especially- A c0mposed of tan’ dberraht pop-'
ulation of laWyeris‘%nd legal speCraltsts but’lrse it more to.,
sharpen trial ct)unsel's sktlls ki

we '
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ok Fotlow-—and Then ( Try t0) Enforce——rhe Rlltle& of ( Caui—t
DL TR T £ 'l‘l!l Ws Rl oty b
‘Edch _|ud|c1al circuit pubhshes rules that" govern miatters -
such'as’ notice and service of motions and wear ‘of the uni-
formi. ' -Trial counsel’ should be ’scrupulo'us in ‘followmg the
rulés-90 that they can approach’thé judge With' tléan hands,
Thc'iugh judges rarely will hold a'defensé counsel’s failure to
follow the rules agdinst a cltent—such as]by refusing to con-
sider a Iate motwn—the government and 'the system (speedy
justicé, ‘perceptions”of farrness) wilt'profit from the" govern-
ment's compliance, and judges" efforts 0 enforce the ‘fules
against the defense "Beware tP Pyhmc vrctory, howeyer
Forcing an issue to conclusion a ‘the trial s stage. only to have it
overturned on appeal because of ineffective assistance of
counsel serves no one. This does not mean to “pull one’s
punches,” to pander to the defense, or to eschew calculated
nsks It does point ¢ fo another key role ofT the chref however
temper counsel ‘When' appropnate, and take the longer view of
the govemment s fole. whrch is a conv1ct|on that will’ be sus- .
tained on appeal . f ey
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An Artlcle 32 warver should make 2 a dtfference only when 1t
truly speeds up’ a case or spares overwhelmmg expense ¢ or wit-
ness anguish, and is accompamed by a promlse to'go, to trlal
quickly in a' sntuatton when an especrally fast trial would serve )
the government s interests—such as, a speedy trial cloc or_
processmg trme problems ;| dlfﬁcult a cused Costs are not ;
the factor they once were at Article’ 32s, because of the 1991
Manual change that finds witnesses ‘who are more than 100
miles from,the site of the Article 32 to be unavailable,®® mean-
ing that thetr zswom statements are admissible ¢ over he objec- .
tion 'of the defense and that the mvestlgatmg ofﬁcer no longer
needs to undertake the xll-deﬁned “welghmg process m deter-
mmmg whether a withess must be produced 1tness trau- '
ma is a legmmate concern that should be consr ered w1th care ‘
and sen51t|v1ty A chlld vrctlm or a victim of sexual offense
or espec1ally v1olent crime Fhould be spared 1f posslble from a
havmg to tell that’ story ! too many times, The efense s some
umes stated wrllmgness to “spare the vu!tlm may ‘be ground-
ed in the fear that the victim will sohdrfy hls testtmony, and
the hope | that the victim wrll absent hlmself, bef,ore trial, Con-
versely), the Arttcle 32 1nvest1gat10n can smol(e out conﬂlctmg
stories and alert the govemment early to weaknesses in con-
srstenc demeanor or amculateness Assess VlCleS ob_]ec- :
tively y.
w1111ngness and ablhty to tell their sto toa panel in the pres-
ence of thé'accused. Our desire to shield” v1cums is someumes
misguided and grounded in a belief that they mvarlably cower |
or\dtsrntegirate on the stan‘dl _:“Some vrctrms requtreiextremely
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660One caveat, do not give the witness a copy of the scripted witness exam. This raises issues relating to suggesting answers, and counsel open themselves to bemg
ambushed on cross by hn alert.defense counsel who brandishes the seript in front of the panel, or has the opportunity to request it under the'Jencks Act if the' wit- -
ness has written on it, creatmg a drscoverable statement
e e g e Illl s Tt L g "l [ S BT

€7 Peter M. Brown descnbes an encounter wrth Lloyd Puul Stryker (author of The Artiof Advocaéy) ln which Brown dtscovered the famous and ‘skilled Stryker
standing before a mirror, rehearsing the peroration of a speech to law students. “He revealed that English barristers invariably rehearse their examinations and
speeches, while Americans, believing such preparatiofi“unnecessary, vain, or even shameful, are reluciant to do'so, So Englrsh spea.kers tare invrted for aftér«dinner
flourishes more frequently than Americans are. A lesson-here.”’ - BROWN, supta note 47, at 21, P RN LT (O

ity e RO T

crototne ENEY RIS R

405(g)(1)(A).

" ot esogode  eibnn ol b
69 Although the hst of factots rémains valid guidanceiin determining the nvmlabihty of a witness who live less than 100 nules from the srte, arguably such 8 wrtnes ‘
is presumptively available, and the government should be prepared int‘most circumstances to produce the witness. (1011’ LoEmad s

68 MCM supra note l0 R. C M
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tender handling. - All require respect and attention. There is,
however, often a surge of confidence and certitude for a vic-
tim when testifying. . The. government should not lightly or
prematurely “deal away” what is for some a cathartic or thera-
peutxc expcnence Lo S

The defcnse occasxonally attempts to make an Artlcle 32
mto more than it is.. A chief with a long view of the case can
hclp a c;ounsel avoid bemg drawn prcmaturely into battle. An
Aruclq 32 investigation is not a grand. JU!’}' proccedlng,
notwithstanding the frequent references in the press to its
being the equwalent of a grand jury. The accused has nghts at
an Artlcle 32—presence, counsel, right to cross-examine—
that ar:ckunavmlable at grand juries. Conversely, the Drafters
clearly chose not to provide certain rights frequently sought
by the defense, including the r:ght to a verbatim transcript.:
The government should not commit itself, except in the most
unusua! cases-—such as, possible capital referral—to produc-:
tion of a verbatim transcript. The Manual provides only for
summaries of testimony, -In the average Article 32, clerks
should not even carry recording equipment into the proceed-
ing. The marginal value of recording the Article 32—defend-
ing against an attack against the summary as inaccurate or
incomplete—is outweighed by the consumptmn of time and
resources, and the bad precedent of appearing to concede to
the dg:fense a procedural right that. the Drafters have specifi-,
caily chosen not to provide. The govemment may record the
proceedmg but refuse to create a transcript for the defensc.
tummg over a copy of the tapes and permitting the defense 1o,

makc its own transcripts. This is a complicated demsmn that’
requites weighing Several factors. Most often, the practice of
recording the Article 32 is an unnecessary logistical burden, :

creating requirements for transcribing and safeguarding tapes
that ﬁhe government need not undertake. It also “locks in”

potentlally weak or undeveloped government testimony in a
seemingly “harder” form than a summarized transcript,
Chiefs also should consider, howev;r two key factors before

makmg the decision: (1) type of crime or (2) location.

Cmqes mvolvmg volaule or emotional victims warrant the_
government memonahzmg testimony -as soon as possible.
beaausc a wntness may lose emotional steam, succumb to
pressure, or develop sympathy for the accused. This occurs’

most often in intra-familial sex crimes and other crimes
against persons. Location is important when it is practically
difficult to enforce service of process—such as, an OCONUS
jurisdiction in which witnesses are returning to the states (give
little weight to ardent and sincere promises to return for trial)

.and cases involving non-United States witnesses. - The reach
of Article 46 should not extend to forcing the government to -

create a transcript for the defense.70. Although Article 32 testi-
mony now is admissible as prior sworn testimony, regardless
of whether the defense avalls itself of the opportumty to cross-
examme the wntness,’” preservmg that pnor testimony should
not requnre a verbat:m transcnpt

M

b
Be Wnllmg to Lose—-and Do Not Keep Score

Th" most ardent advocate o anythmg e
is th’ feller wlzo can't lose.’? g

R . Permit Nonpumrzve Acqucmzis
Undue emphaszs on wmnmg acaseleads to a nrmdxty that‘
has several negative effects: (1) creating a willingness to deal
cases for dismissal of tough-to-prove charges or too~low
quantums of pumshment, (2) producing a command and com-
munity perception that criminals do not account for their
behavior, undercutting faith in the justice system and vitiating’
the deterrence function of the courts; (3) creating a situation
where the defense community holds out for even better deals
and concessions; (4) placmg pressure on counsel to cut evi-
dentiary or ethical corners; and (S) estabhshmg an implicit
vote of no confidence in trial counsel, who should go to court
armed with the knowledge that a “loss” in a properly-charged,
well-prepared contest does not mean professional failure. A’
scorecard filled with convictions is not nccessanly a measure
of success.” S
: All of ,which is not to say that cases should be taken to trial-
for the academic exercise, only that the cliche, “some cases
have to be tried,” does apply .at times.. When too much
emphasis is placed on winning, many of the above factors
conspire to produce poor justice—not fewer convictions, but a
less fair and predlctable system.’* Besides, counsel’s preen-
ing about victories is usually mlsplaced The government
should “win" most of the time: few soldiers who are truly not
guilty should pass through all of the military justice system’s
screening “gates” and have to hinge their fate on a contest.
Additignally, dcfensefounsel count their “victories” by a dif-’
ferent standard. ‘A defense counsel has done his or her job
well in having charges dismissed, affecting the level of dispo-
sition, or negotiating for a favorable sentence cap. ‘

The chief should, however, “know when to fold ‘em.” Not
all counsel are experienced or dispassionate enough to view a

: tase with detachment. ‘They are, at times, intimidated by the

'scemmg complexity ‘of a defense motion or so spurred by thexr(

ot , ;i : [aD T |}‘~

i
[

70Ttie trial counsel, the defense counsel, and thé court-mardial shall have equal opportunity to obtain witnésses dnd othﬁ:r eyi‘dgni:e Vo ."‘:_UCMJ art. 46 (1988).
71 The COMA ruled in 1989 that notwithstanding defense protests, defense opportunity to cross-examine at an Article 32 hearing is sufficient to qualify the testimo-
ny as ‘admissible former testxmony under MRE 804(b)(1)., United States v. .Connor, 27 M X 378 (CM.AL 1989) The COMA was not explicit ; gbout the method by
which the former téstimony must be preserved, but'a ’verbahm lranecnpt is the most det‘ens:ble method. 1f the govemmcnt does not want to take on the burden of
routinely creating verbatim transcripts in anticipation of possible witness unavailability, it could record the testimony on !ape when it perceives the poss:bxluy of an
unavmlable witness, and create a verbatim !mnscnpt lf necessary. .

oy

72F f-lubbard ‘New Sayings by Abe Mamn (l9l7) in A Dxcr!omnv oF Lscw. Qummom 3 (1987)

73] Lord Devlin commented, “If the success of a sy%tcm of cnmmar prosecuuon lS 10 be measured by the propomon of cnrmna]s whom it convxcts and punishes, the
Enghsh system must be regarded as a failure.” /d. at 34, . : )

74This article mentions predictability several times. Predictability is not meant to presume that results can be predicted with cermmty or thit sentences can be pre-
cisely calibrated, but that participants in the system should have a rough sense, based on past practices and fesults, of the relative severity of the case and the relia-
b:hty of govemnment practices. This pxedtctabxluy makes it easier. for defense counsel to chart their st.rateglcs and fcsters confidence in the system by observers and
collateral pamcnpants such as comemanders, witnesses, and éxsmtemsted soldiers. (

o . . f
. ! - ;
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identification with the victim that they do ‘not sée'the case
with the skepncxsm that a panel w:ll app]y The chief &an help
counsél see throdgh & Duga’f’ string cite’and determiine
whether they are likely to lose ani Amcle 31 motion, or hefp
counsel understand that a social worker's perspecdve on
whether child abuse pccurred does not iransjate into 2 panel’s

satisfaction that child abuse occurred beyond a reasonable
doubt. Even the comparatively inexperienced chief is still one
layer removed from the counsel who tries the case. The chief
can enforce legal perspective by ensuring counsel do the basic
blocking and tackling of trial work: ‘preparing witnesses;
reading entire cases—not just headnotes; Shepardizing; and
drawmg theaningful distinctions based 6n law and fact. The
chief can enforce factual perspccuve by ‘interviewing an occa-
smnaI witness and playing the “Devil’s Advocate” in postur-
mg pot}enhal cross—exammatmn and alternatwe defenée

theorles

RS

RITHIA R A AT 1 L «‘g:i r’

Do Not Remake Counsel m Your Image and kaeness

So long as a tour in. the murtroom xs consxdercd a prerequ:-
sate for. advancement in the, JAG Corps, chiefs of justice will
snpcryxse.cpunsel.frnm a wide. variety of backgrounds, talents
and limitations, all-of them about to be ushered into court.
The chief’s job is to emphasize and draw ouf the strengths of a
particular counsel. If a counsel is not an extraordinary oral.
advocate but a strong researcher, emphasize that preparation is
the great equalizer in trial work-—and be sure to rehearse that
counsel‘thorough]y If a counsel speaks. well ‘but-is not a’
strong researcher, work hard on hxs or her mcmon pmctxce and
pretr:al rcsearch I o

Effectuve cral adVocacy does qot necessanly equate ig the—
atncs it merely means prescntmg information in an qnder-
standab]e manne;' Compel]mg advocacy, |$ only a
bonus—-and rare. The strong advacate should be encoqraged
to exploit that strength but not be blinded to its limitations: a
c]angmg cymbal with lmle substance. bchmd it. .. o

[T S C AN AT B A

FREERIN (S
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6 The JAG Corps could heed one of the theses pf Crms in Command and realize that not all ofﬁccrs have to bc good at everything—that is, an
posmon§ Try;ng to wedge square pegs into.round holes is fruitless and does not necessarily serve the Corps, espe-

attuned to the courtroom can serve well in ‘other

S Debnef Ii}evelop Counse!’s Plulnsophy ORI
ST SR NSRS S ETi B AT EAH] N T eoLET

o bivgy Rétévait WarStanes z B
L T e e ey T Be o s oy

War stories havc gotten bad press. A war story that runs to
the “in my day variety or constitutes a boss’s pufﬁng about
his or her past is useless and’ tlrcsome A good story ‘about a
learning experience or ‘fovel teChmque. however, is an experi-
énce intensifier for a junior Eotinsel.” "'Chiefs should draw’ on’
their experiences and thosé they havé observed and pass_ them
on to younger counsel. ' A'war story will carry greater impact
if it is a'story about-a loss or 4 spéctacular gambit that did not
work'as envisioned. ' The counsel who audacnously expern—
mented or simply ' got sloppy (as i aékmg 'a “why” quesnon’
on cross) can educate a junior counsel with convxctlon, ‘credi-’
bility, and &ven'humor. Counsél have enough mistakes to
make on their own. If a war story makes an otherwise theoret-
ical point concrete, then counsel will make one fewer mistake
or bé emboldened to test a techiiique or strategy that they
mxght ntherw:se have been re}uctant toventure.

RSN LPAR (TR

Read Una‘e}'smnd Cnnques of the Justzce System
‘l\, AT o P A
- The m;htary justice system is not subject to nearly thc cn-:
tiques that it enlliired a generation ago when Vietnam,
O°Eallahan, ‘and books ' like Milizary Justice is to Justice gs
Mz‘f:fwy Music is'to Music™ ‘shaped a popular percepnon of
mlhtary JHSHCC as ’warped and’ caprlcxous One source sug-
gests that pérception méy ‘change during a peacetime of ‘a
smaller fighting forcc in which e{féry service mémber 8 contn-r
bution—and the cost of trammg, retaining and dlscxphne——-are‘
suhject to greater pubhc scrutmy " .

CUb

Counsel should be encouraged to read cnthues of the rmh-
tary justice system, i‘egardless of their bent.” While many : are
flawed, they can be mstmctwe and’ thought-prnvokmg Even
harsh cntxques serve a purpose Because. trial counsel may
remain in the JAG Corps as _managers, Ieadnrs, and pohcy
makers, they are well-served to develop at least an acquam—

,,,,,

tance w:th crmques of the system Fmally, such canues may‘

RS o X TR

(lree s gt [T SR e b G BT i
1ofﬁoerwhoxsnot

cially a Corps whose courtrom mission comprises a deéreasing percentage of its total workload. See GABRIEL & SAVAGE, CRISIS iN COMMAND 127-28, 133-35

(1978) (emphasizing that officers should not be put on a “Peter Principle” treadmill that promotes them past their levels of competence, and noting that someone-

who may make a fine company commander fora large portion of his. or. her career should not be forccd p‘y ncke(-punqhmg career pressures fo advance 1o pomtxons

for which he or she may not be well-equipped).

no’ Ca!lahan \f Parker, 395 U S. 258 (1969) ﬂm Iandmaﬂ( ;Icclsxon requlrc«f that the m:htary dcmons]:t‘ate & ,semoe connecncn" before xt could try soldlcrs for!

off-post offenses. Tngcther with its follow-on case, Relford v, Commandam, 401 US. 355 (ts71), winch set oyt the 12 so-called “Relford factors" for assessing
ﬁemcc cnnnectlon it spawned ycars of Imgatlon and cumbersomc pleadlng stratcgles dcsxgned fo max:mtzc qr Jusufy court-mnmal Junsdlctlon ey

78R, SHERRILL, MILITARY JUSTICE IS TO JUSTICE AS MILITARY MusIC IS 7O Music (1969). Sherill, an ‘editor of t}w Tiberal 1 magazme, “The Nanon, wrote an essennally
antimilitary screed, the stridency of which masked an occasionally sensible proposal for reforms, some of, Avhich were enacted. A widely circulated book with a -
similar bias was A Murder in Wartime, by 1. Stein. At the other end of the spectrum ‘see W. GENEROUS, SWORDS AND SCALES: ‘THE DEVELOPMENT OF THE UNIFORM

Cobe oF MILITARY JusTICE (1973); J. BisHor, Jumcz Unper FIre (1967). Gencrnus s book, whdq sympatheuc to the m:l:zary & need for good order and dnsclplmr., .
is not merely an apologm for the military justice system, and its historical tréatment of the UCMY is éxcellent, 'Bishop’s'is a bit more of a pulcmxc but a!so interest- o

ing and reflective of the ferment of the times. A more recent, narrow in scope book is R, SHILTS, CONDUCT UNBECOMING: GAYS AND LESBIANS IN THE U.S. MiLi®

TARY (1993),

It indicts the military justice system and, more pomtedly. the administrative separation system. It contains numerous flaws and inaccuracies

regarding proccdure and some, of its anccdotes havc becn revcaled as maccumte Nonetheless, itisa wndcly cnrculated well written cnttque of the mxhtary .

For most Arfericans, mnhtary justice is'an arcane field of littlé relevance to their daily lives. But in the leaner Defense Department budgecp ‘of the post-Cold-

War era, maintaining the integrity of U.S. fighting forces will be more important than ever.” “Navy Justice,” U.S. News & WorLD Rep., Nov. 9, 1592, at 46.
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influence their views of the system. Joe McGinniss’ treatment
“of CID bumblmg in the Jeffrey McDonald murder. case is an
/example of how the most ordinary of errors early in an inyes-
nganon can harm a case and generate a lack of confidence in
military, investigators, orie that McDonald was able: o, exploit
at an Article 32 that recommended dismissal of charges
agamst him 20 Interested counsel could delve further into the
dcvelopment of the justice system by readmg the congression-
al hearings following both world wars in which abuses. of the
systemn were documented and detalled

Today the mxhtary Justlce system desplte its post-Solorio
broadened reach, is subject to little public scrutiny or criti-
cism. Counsel should be conversant, hcwever. with contem-
porar‘y crmques especlally when they may reflect the
mindsets of commanders and noncommlssmned officers
(NCOs) whom trial counsel serve., For example, Edwarﬂ
Luttwak, the highly respected and prohﬁc military critic, “has
wrilten that the nonjudicial punishment system is téo liberal
and grants tod many rights to soldiers. He proposes a sysiem
in which|NCOs opérate’the Article 15 process “without-any
formal procedure ‘at all,” leaving commanders free 1o help 501
diers who have *problems that are:more orless serious-but
nonlegal, and whose morale -andiperformance cduld be
restored by, the caring advice and friendly direction from:his
commanding officer,” currently encumbered by the “qualifica-
tions and complications [that] have encrusted the workings of
Article 15 over the years,”8!

Luttwak’s central point‘ ~—*that military justice is now
geared to, the fullest possible protection. of individual rights,
without’ regard to_the morale and discipline of the group as a
whole 82 —is highly.debatable and should concern JAGs
sworn (o uphdld the Constitution, even when inconvenient. It
likely does, however, express an opinion that a JAG will
encounter from time to time. An expenenced chief, e.spec:ally
one with non-JAG military experiénce, can guide a counsel on
how to explain-and comprehend a perspective that affirms sol-
diers” rights while' comprehending the pecuhar pressures that
mhere in: operatmg an army. 83 ‘

R N .

Debnef the Cops As Wel! o

One of counsel s most 1mportant and ovcrlookcd jobs is w

help law enforcement officials develop. After a difficult trial,’

when.counse] want to begin to prepare for the next trial, it
may. seem distracting to take the time to discuss a CID or MPI
agent s testimony. This is, however, mvanably time well
spent. They should be coached on their responsweness to

counsel's questions (including their famlhanty with the case

file), their candor and appearance of candor to the fact finder,
and their presentation, both verbal and physical.

T

ctop oo = i Gotothe Field. o1 - weonbens
THEENGEEY SEREATER TN EE i v '
Panel members qu:ckly form a perccptxon of counsel’
credibility based on the word pictures counsel draw and coun-
sel’s realistic appreciation of military stresses and culture.
Counsel—especially those with little or no military experi-
ence~can quickly gain this appreciation by taking advantage
of and secking opportunities to learn. This means asking
questions ‘of fellow soldiers and absorbing information, but
what it means most is taking the opportutiity to do what they
do, especially training and going to the field. A counsel who
has ridden in an M1A1 tank or bore-sighted a Bradley Fight-
ing Vehicle, watched an MLRS fire, or eaten a meal served
out of mermite has some appreciation: for: what the soldier
does—and can, inter alia, explain more credibly-and vividly,
why a-barracks thief corrodes discipline -and trust or why a
soldier committing a “victimless” crime such as dmg use can
cndanger fcllow soldiers'and fhe mission. v o :
[T 1 ol ~\'i" Hi v ! R
Do not place undue emphas:s here Judge advocates are
professional lawyers who should .not feel pressure to pose as
something they are not. They are, however, lawyers and sol-
diers, and they serve the Army and the Corps best by.doing all
they can to understand and appreciate the Army. A chief can
help acquaint counsel w1th military culture and terminology;
In one hotly comested case, a civilian defense counsel tried to
impeach a §old:er based on prier tesnmony about her having
attended a “GI party.”® A beneficent military judge inter-
veried to tell the attorney that attendance at such a party did
not' necessarily reflect a propensny 10 beer and dancing. A
trial counsel should never make such a mistake, and he or she
should know how to tell a CUCV from a HMMWYV and other
basics that panels and commanders will expect the counsel to
know. The alert chief can be translator and guide in this area,
Again, a collateral benefit exists. A growing emphasis is
being placed on operational law, as commanders rely more on
lawyers to help them confront issues in low intensity conflict
and peacckeeping operations, the presumed battles of the
future. The more counsel are conversant with ‘the language
and culture of the field; the more credible they will be as all
purpose legal advisors. :When brigades deploy they will take
their captain-trial counsel with them. . Commanders presume
that counsel know their way around the courtroom. They will
trust their counsel even more if they sense that they can deliv-
er sensible adv:ce in the operatlonal law area.
Do Not Over-Emph ize Oral Advocacy
Counsel chlefs and evaluators must resist the. temptanon to
place too much stock in a counsel’s rhetorlca] abilities or
style. Whllé 1mportant ‘the emphasns on oral advocacy often

80The ‘ervors it thai case mcluded the acc:dental commuigimg of fi bcls of tfm crime scene, failure to ‘take' ﬁngerpnms ancf hzur samples from thc Victims’ bodies,
mixing Up s pony's hair with McDonald’s, adcstmyed footpnnt if'a blood stain, and CID/MP fingerprints found in blood stains on McDonald’s seized Esqmre
magannes——-winch agents'had read at the cnme scene, J. Mchmss. FATAL VISION 191-92 (1983), The telcws:on moyie based on thebook whxle cauymg the

BERTRE L AR : i . B L TRAPRPEL

51Ltrrrwm supra note 32, ot 202 -

214, 2t 201,

B3 Luttwak believes that “outright domination of civilian priorities is very.clear” in military justice, but that “the peculiar tension between amity and discipline that -
any good fighting unit requires” does not justify extending the protection that America reserves for individual rights. Because of the military’s “civilianized” jus-
tice system, he laments, “officers devote extreme care and much gime g laborious’ legal pmoedmcs in dcalmg wzth the sm.all number of habitual tmublcnmkers—“
even if they must thereby neglect lhe rest ofthmrcommand A A P R e | : . : ST

B A “G.L party,” is not a social gathering, but rather a clean up or detail, usually involving the barracks. - .. /o ¢ L R T LU RN TN [ LS
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masks an inability to offer a more meaningful critique and is,
therefore, often superficial and of margmal va ue to the coun-
sel.. Colonel Wiener has observed: (i r o : :
e e e b et x‘*; [T
. What is advocacy? Beheve me, u is not
-+ raising one's voice arid shoutingiin court; it .-
.. is not putting on‘a show at trial . . . ; nor.is it.
; arguingfcne'ss;caSe»ato'th‘e public before a
., television microphone. .. . ![Aldvocacy s,
: veryAsimply the art of persuading another, or.
o . i, others .. . 1o-agree- wuh the posmon that is-
o ,bemgadvanced” Pl s e
ti Yo L s !
Advocacy should not be mtcrpreted narrowly. however. It
)nvolves every aspect-of the case, from drafting charges pre-
cisely and:comprehensively;:ta moving the case aggressively,
to-courtroom: petformance. “Courtroom advocacy should not
be interpreted merely or even primarily as oral advocacy~—and
oral advocacy should not be plgeon holod as mere oratory
TIPS SRS s ShPH [ETES RS s B O g
Courtroom ad\qocacy tnvolves, most-of- all -exhaustnve
preparauon A lawyer s style is-an aspéct of oral advocacy.
Although ‘éertain aspects ‘of style mérit attention, a critique
that focuses on style—Lsuch ‘as, hands in the’ pockets. jingling
keYs. suckmg ona pencil too many ums”—is often a cheap
crxthue 'th# distracts courisel from more consequential mat-
ters A WGH-prepared counsef wuh a dry style, but one that is
wnhm herself, is much more effectwe than the stylistically
smooth but 1ll~prepared counsel whose hollow preparatxon is
conspneuous ‘ : : : ,

Ao p g
Y. £
i

Be conﬁdent enough to offer crmcxsms and suggesuons 1hat
transcend mere, stylastlc quibbles. Counsel commonly err in
the following areas :

Repeatedly mcanting “the evidence will
show™,in .opening :statements. Counsel
- .:: should mention, early in: the opening state-
mént that *thé evidence will show” what
i - theyiare about to argue. ‘Many counsel,
fearful about 'poss:bl'é objections for arguing -
: Wy ’durmg the ‘opening, feel that thcy must
T ‘'sprinklé théir - opening ‘with *evidence will
show.” This pracuce is unnecessary, defen-
siyﬂe,aand,dlstracts the panel.
_Gratuitous use of “let the record reflect”
instead of 51mply stating a point or accom—
pllsh;ng somethmg The record w:llk
“feflect” that counsel is saying or doing
. something whether he or she uses that tire-

RIS RN RO RN}

presént. . s perrmssxble, sknp the preface Tt
B NP T I COE iy
As one lecturer used to say, in trial work it’s important to
be yourself—unless you are a total [expletive], in which case,

a3 chner. Advomey ar leltary‘Law The Iawyer 's Reason mza' the Soldter s Fattﬁ. 80 MIL l... Rev.at4, 5 19?8)

ER I

. some :preface or not. Therefore “all. parties - 2 P

‘you belter be someone- else.56 - Style and delwery are not
‘unimpértant. A compellmg presematxon arrests a panel’

attention and can transform a marginal case info a victory. A
critic should not focus unduly on style, however, because {1)
it is’ partly ‘personal and the ¢ritic must be sensitive to the
speaker's inherent gifts or limitations, and'(2) excessive focis
on style may mask the trial attorney’s (or the critic’s) unfamil-
iarity ‘with the substance of the presentation and etzcourage a

‘form-over-substance approach to trial work.

L Speak the Language Rzghr

''.Counsel’ shou!d not use hackneyed Army speak or' ‘CID
épeak (“she exited the blue in color vehxcle") They must
know ‘how to properly use military’ terminology, however,
especnally on sens:twc matters. Counsel should say “junior
enhsted" soldiers, not “lower enllsted”, should refer to all
members of the Army as “soldiers,” not “service members”;
and should be aware of local decrees—such as, «change bar-
racks to dormitories or soldiers’ quarters., An experienced
chief can keep his or her ear tuned to improper.usage when
rehearsing counsel’s arguments and witness.exams.” New
counsel also need to know to use terms like charges and speci-

-fications (*not counts™) and to make xmportant distinctions

such as'explaining that a member was excused’ by ihc actmg
SJA (permissible), not the assistant SIA (unlawful)

‘ Keep Oral Advomcy in Perspectxve

e "'Eloquence is like flame: it regwres fue[ 10 feed -
‘zt matxon to ext‘xte :t and it brightens as it burns.”

o :, ; ———thham Pz:ta"

A ﬁna! pomt about advocacy Ats frequent de—emphasns 1s
often m;sunderstood The de-cmphams is commonly based on
(1) a behef that “anyone «can make an argument,” (2) the
humxllty of the speaker, and (3) a belief that triers of fact gen-,
erally are impervious to oral advocacy, .. Advocacy can be
overemphasized the way that good penmanship can be
overemphasized in the computer age. However, good advoca-
cy is more than good speaking. The smooth speaker who is
poorly prepared is the empty vessel who will lose the case.
The good advocate will speak clearly—even if undramatically
or without flamboyaoée«#a‘nd present a cogent message to the
judge or jury. ‘It is in this sense that strong advocacy cannot
be overemphasxzed and in which rehearsal and fine-tuning of
arguments yields immense beneﬁts, n: is the essence of the
power of persuasxon :

Only when 2 counsel'is forced to articulate the theory of his

.. or her case—in person, orally, in English, to other individu-
- als—that the flaws and hidden strengths are most apparent.
/Even invaluable ‘tools such as proof analysis worksheets are
" no 'substitiite for having to articulate a theory and to explain’

facts plainly to lay people who will determine whether a free
person is convicted and what the punishment will be.

[ DR R

di

8*3011 the othcr hand chedp :muﬁ.nons or one-upmanshlp, espec:aﬂy when egged on by more expenenced counsel, nlso can be damagmg. dlstmctmg, and embar-
rassing. As Yogi Berra said, “If you can’t imitate him, don’t copy him.” P. DICKsoN, BASEBALL'S GrREATEST QUOTATIONS 43 (1991).

¥7William Pitt, rranslating a Latin epigram, in W, MANCHESTER, THE LAST LION 32 (1983).5 < "% & SRR REREE
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Avoid Error

Cases rarely are overtumed based on |mproper argument,
but counsel need to absorb an- understanding of when argu-
ment needlessly stretches the ‘bounds of propriety. - Not only
might an argument risk objection or a curative instruction, but
too-much rhetoric should be a sign to a coach or chief that the
trial counsel is masking uncertainty about the case ot the law
with wordiness. In this area, sheer lack of experience—lack
of exposure to others’ arguments—can trigger arguments that,
while logical in the lunchroom, are clearly |mproper in the
courtroom.38

o '(Jriti:qilesf Based on ’Performan';'z‘i" I_n;Co'urt .

“ You can observe a lot just by watchmg
—-Yogt Berra“9

" Use and Ad'apt-"the NITA Method

There is nothing maglcal about the Natlonal Insmute for
Trial Advocacy (NITA) method, but it serves as a good
reminder for coaches that superficial crmques do not teach
counsel anylhmg, and that critiques should be substantive, so
that the point is retamed and mcorporated and not just regur-
gitated in a rote manner in the coming case. The critiques
should be sufficiently prescriptive that the counsel knows how
to do something differently the next time that he or she walks
into court. The NITA method capsulizes the technique as
headnote-playback-model; where the coach (chief) gives a
headnote or capsule of the teaching point, “plays back” coun-
sel’s words, and “models” one vvay to do itbetter, .. ;

- 'The coach uses lhe headnote to: onent the counsel to the
importance of what he or she is going to say. It is not neces-
sarily too elementary to say, “Leading questions are important
in cross-examination, because they keep you in control -of the
evidence that is being disclosed and make it more likely that
the witness will tell the truth. They help you shape the evi-
dence.” Proper playback consists of saying, “You asked the
question in this manner, ‘Did they give:you the chance.to read
over your statement?’” A proper modeling would be, *“Isn’t it
true that you had the chance to read over the statement before
signing it?” As with any teaching technique, it must be adapt-
ed to the situation and the counsel’s maturity. It does provide
a valuable construct, however, especially for the less-experi-
enced coach. It orients the listener and disciplines the coach,
making it more likely that the counsel will absorb a discrete
point or two. It keeps a critique from degenerating into a
wide-ranging, formless discussion about trial advocacy.
Unstructured discussions can be useful, especially in group
settings, but the NITA method should be used to correct spe-
cific, performance-based errors, so that counsel are better
armed with concrete techniques, approaches, and methods of
analysis that they can immediately apply to their next case.

Let the Counsel Talk

In most instances, counsel wnll have some explanauon for
why .they asked a question; failed to ask a question, or failed
to offer certain evidence. 'Hear them out. But also be firm
and prescriptive in your critique. A “tactical decision” is the
last scourge of all trial attorneys. Sometimes it is true, but
sometimes it covers for an unfamiliarity with rules of evi-
dence or case law, or betrays an atmosphere of intimidation
fostered by the judge or experienced opposing counsel. Help
counsel unemotionally analyze the state of the case at the time
of the important decision—and help them retain that analyti-
cal construct for when they face similar cases in the future.
No one likes to be criticized; so the critique should:include
hearing out the recipient of the critique. A collegial critique,
however, should not have its blows softened to the point that
the counsel.walks away without a clear:sense of how to
approach the problem differently. The goal.is not. for the
counsel to bludgeon herself with the error, but to develop a
method for attacking it differently in the future. In this sense,
the pressure should be on the chief, who gets no points for a
“Why didn’t you object?” or “Why didn’t you ask this ques-
tion?” critique, but earns his pay by hearing counsel’s reasons
and helping counsel understand the better approach, complete
thh citations to rules or cases as approprlate :

Ayt

Avozd Halfnme Talks

Nothmg can rattle a counsel more, and cause greater dam-
age to a case, than midcase critiques. If something truly piv-
otal needs to be corrected—that is, if failure to correct it risks
acquittal—then approach counsel-on a break. Otherwise, let
the counsel.try the case -and do not hector them during trial,
either by second-guessing, prodding and demanding explana-
tions durmg breaks, or by note-passmg and whispering during
trial. e . L

Reinforce Counsel’s Role: Seek
Justzce Do Not Blame the Referees

lPart of the cnthue should reinforce the unique role of a
prosecutor, which is not 1o win convictions, but: to seek jus-
tice.: A disappointing loss sometimes can challenge counsel’s
commitment to, or comprehension of, this role.” No practice is
more righteous, futile, or sour than blaming the military judge
for a ruling or rulings that, counsel conclude, swayed the jury,
affected the government’s evidentiary posture, and determined
the outcome of the case. Just as the poor losér in basketball
gripes about a key travelling call that was made or not made,
counsel’s bitterness at judges, even when justified, enable

"counsel to miss the larger pomt—where the government could
"hive ‘done better. ‘Judges sometimes rule incorrectly. More

often, judges choose from conflicting but malleable prece-
dents and make rulings for- which a quasi-policy underpinning
exists. It will always be so. Rather than blaming the judge, a

. ' “productive part of the critique is to understand why the judge

88 For example. arguing that the panel should reject the “brownie defense™ because “if you buy [sic] here today, you're going to hear it a million times again back in
your units” improperly preyed on “the personal interests of the court members as members of the military community” and “argued that the innocent-ingestion
defense should be rejected to discourage other soldiers from raising it.” United States v. Causey, 37 M.J. 308,311 (1993). Counsel should not have to appeal to
this type of prejudice. They should be able to orient panels to the ludlcrousness of the defense inthe conlext in whlch it was rmsed as well as 1ts extreme scnenuﬁc

lmplausnblhty

b

”chxson supra note 86, at 45; see also “You can see a lot just by observmg ” Y BERRA, IT AIN T OVER

Loqeesy. . Ve
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made the ruling (usually ‘they.will tell you), so that counsel
can better understand how to approach similar situations in the
future. | It:is stronger leadership and more effective mentoring
to help. counsel .understand why a judge ruled the way.that.he
or she did than (o reinforce thls lndlgnatlon at the judge’s! pre—
sumed lgnorance R : | . IR
[ TR E R TT S TP I

Explmt zhe Experlence g ey
FER YRS L joard T M A A Foo DRSO T
i One’ way to make the :most of  the dlmmlshmg ‘number of
trials is to convert counsel’s successes and ‘errors into experi-
ence for all counsel. One way to do this is to second-chair
cases, as previously discussed.’ ‘Another method is to enforce
a system of sharing experiences, by debriefings at'periodic
continuing legal educations, and’by sharing motions, experts,
and data bases.' The larger theijurisdiction;:the more *bang”
per trial canbe extracted by as inany.counsel as-possible. The
chief should bz:at the center of this process‘ helpin'g 10 ensure
that évery expenence. good or bad, is an expenence multlpller
for all. . ‘ SR ;o SR oo
Gy sl opon e 0 L
ey ’i" R ReadtheRecords e St e
SHOSLUT L o BT VTN ST af oo (S

»i'Norchief can watch all of every trial.. The chief must, how-
ever, read every record cover to cover.- ‘While readingrthe
record, make notes and approach counsel with pointers and
questions. Asking counsel to “redd” all-or part of a witness
exam, or to consider how to better pose voir dire or cross
examination is not demeaning. . Using this method :enables
counsel to “self-diagnose” their errors 4nd work through their.
own prescriptions for next time. There will-not be a next time:
for that case, but they: will remember. the lesson best; because
they “fixed” a case they: Were famtllar,thh -and they will face
similar i issues in futuré casesi’ .- - wiarar s hoonso v
nuaschy oo hbn ceire ol 0o edvue) i

Explont the Sentencing Phase of Trial TR

r RN U

Do Not Be Deterred by Homeér-Ohrt
Py [EURARTUSIS LY ATAN
The biggest boon to the defense bar in the area of sentenc-
ing has-been the misunderstood decisions iniUnited :States. v.
Horner® and. United States v. Ohrt5' ‘These cases stand-for,
two simple propositions:- that opinion testimony may not:be;
based solely .on the severity of the offense,?: and that:a sen:
tencmg witness may not recommend a particular sentence.? 93,
Leprs sl v oy

Lo ‘. ,‘.‘,: T ‘) 4 . :
022 M, 294'(C.M.A. 1986). s

9'28 M. .l 301 (C M A 1989)

I ! vanewe

They have been expanded, however, with the record-protect-
ing assistance of many trial judges, into a clamp on the gov-
ernment case in sentencing, - The government also has-been a
party to this. dampening of the sentencing phase by (1) not
ﬁnnly argumg the ]lmltatlons of Horner-Ohrs, (2). foohshly
trying to “push the envelope™ in an area of marginal impact ip
most courts-martial, and (3) fallmg to prosecute, the rest of its
sentencing case aggressively and creatively, When faced with
a clear.trend in the law such as the Homer—Ohrt Juggernaut a
chief’s job is to carefully analyze the law and provide counsel
the gundance and equlpment—such as, preclse case cites, fine-
Iy scripted questions,% alternative areas of argument and
proof—to present a powerful sentencing case. Do not place
disproportionate emphasis on somethmg that in most instances
does not matter much. ‘A commander’s oplmon of 'a felon’s
rehabilitative potentla] should be irrelevant i in most instances.
In the few cases in which it does matter—an’offense without
obvious aggravauon”—then a commander’s well-grounded
perspective can assxst a [\)anel in determmmg whether to dis-
charge the accused. The 'better practice is to heed the courts’
concern that questions regardmg rehabilitative potentlal are a
euphemlsm for dlscharge and 'to 1nqu1re about it only when
such an opmlon 1s ‘llkely to sway' the panel “These | opmlons
are useful only in the' marglnal ¢ases’ addre$sed above and are
much more impor 4fit at BCD-special courts,’ in’ ‘which the
offenses are léss aggravated than at general courts Wthh ‘try
the most aggravated offenses 9%

Y 7 HI A B il

crnl Dothe Basucs et ol
f Never forget to! mtroduce {he Manual-requued ev;dence
daring sentencing, including personnel records and Article'
15s. These often provide a window on the kind ‘'of soldier that
the accused has been. Most members are true experts at read-
ing between'the lines'on those documents. They 'see not orily
the obviouse—how long it took‘the accused to make rank,
whether he or she ever was reduced, and what schools the
accused has attended—but they complete a mosaic of the
accuséd by-looking-at:time on-station (was the accused a
homesteader at a “soft” installation?), types of jobs (challeng®
ing or easy out?), skill qualified test (SQT) score {compare
with GT; is the accused less intelligent than average or, on the
other hand, is the accused bright, with even less excuse for the
misconduct?), and SQT:percentage (which places the:raw
score in perspective).: A chief can be especially educative in

IR BN oty

gl e derl e : e

92H0rnerv22 M J at 296 See also Umted States y. Cherry, 31-M.J./ l 5 (C,.M A. 1991 United States v. Hemng, 3L M. J 637 640 (N M.C. M R 1991) ("Q Do:

you have any other reason for your opinion [than the offenses today]? A., No sir. No snr Idonit.").y; o . .;_ iy Gy ) N
9 Ohre, 28 M.J. ‘at 304.)%See ‘alsd’ Uhited Stntes v. Klrk SI M. 84 88 (C. M A. 1990) (I think it would be you know a Jvaste of All' Force resources fo r\etam‘
hcr").Herrmg.31 M'j at639" LR Ve b sl Vet e

» o “.’If R b ri.: R TR IS T wf’, E

’ 9"The best guldance isto fully develop the witness’ basis for knowledge and then to ask only lhls neutral question: . ‘In your opinion, does the accused have reha-‘
bilitative potential?” United States v. Snmpson 29 M. 768 770 n.2 (A.CM.R. 1989).

95 A relatively narrow band of offenses exists in which an accused can make a credible argument for retention. Minor, purély military misconduct for which the™
command might bear some responsibility (disrespect to a superior who commands disrespect purely because of rank, dereliction in running an arms room with an
archaic SOP), “buddy distribution” of marijuana, a short. AWOL, or an-ipulsive bar fight'are the sorts of offeases that tequire context 1Js this an abetration by an
otherwise solid soldier from whom the Army should get its investment sepaid, or is At the final straw of a marginal soldier of wenk character? In lhese circum-,
stanees aproperly grounded opmlon regardmg rehabllitanve potennnl is useful ,r 1 "_;e ST m[: el L ek af S R

. . ' [N A S PN ITS o 20 4l s MO
96The dxscharge rate at general courts-martial hns remained well above 80% (84. 8% in ﬁscal year I993 down from average 87.4% prev:ous four years), suggesting
that energy could be better put toward seeking appropnnte conﬁnement while the discharge rate at BCD-speeml courts-mamal dropped to 54. 1% in fiscal year
1993, down from an average of 63% the prior four years. .« . : pumel N R HOYT ;
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this-area, helping counsel :to:“read” these forms with the per-
spective of an:experienced soldier, helping them avert the
occasional error (confusing SQT. percentage with SQT score),
and helping them understand the use to-which a panel of expe-
rienced soldiers and ‘officers .will:put them: The chief also
should help counsel consider exploiting fundamental rules of
evidence such as MRE 803(18),which permits introduction of
learned treatises as substantive evidence.9? Find treatises on
topics such as the -harmful effects: of ‘drugs. Find a sponsor
who is (or can become) familiar with the article and vouch for
its weight in the field.: Then have the witness lay the founda-
tion for it and offer it/into evidence. Employ judicial notice
for acknowledged classics in fields such as drug use, child
abuse and accommodation, posttraumatic stress, and rape trau-
ma. Counsel can then read the treatise to the panel, giving the
topic in question a greater ring of truth and provrdlng counsel
a springboard for later argument ~ :

The basrcs of sentencmg also include callmg w1tnesses,
especially victims, even when they -only say what normally
would be “expected.” So what if the mother of a rape or mur-
der victim is only going to express her grief? .It may be the
only rape or murder that your panel is going to see, and there
is nothing ordinary or routine about the heartache of a.victim
or those close to'a victim. ' Helping counsel humanize the vic-
tim need not be complex or calculated; for example, in a case
in which a child was scalded by the mother’s boyfriend,:a
physician testified that the child could not be touched ;for
weeks because it would:cause him intense pain.98 : This
formed the foundation for a natural but evocative argument
that the eight-month-old child:not only suffered from the
burns but was deprived of the human contact that he craved—
and which to that point in his life was the only balm for him
when he hurt; no one could explainto the infant that his moth-
er could not hold h1m because it would lmpede the healing
process. ! : .

3 o

Be Creatzve

ln the appropnate case, seek attentlon gettmg methods of
orienting a panel to a crime.. Some examples include: .a train-
ing film showing Bradley Fighting Vehicles, Multiple Launch
Rocket System launchers,' or;combat medics in action, when

lav.

97$ee MCM, supra note 10, MlL R 'EvID, .303(!8), which states as follows

making the point that drugs and a certain MOS do not ‘mix;
bringing in a'car door in a vehicular homicide case; offering a
live infant to the members as demonstrative evidence in a
shaken baby case. Use medical illustrators, available in med-
ical centers as well as academic institutions, to create precise
renderings of injuries. These enable counsel:to present the
“constellation of injuries” on one or.a series-of -illustrations,
are less gorey than photographs, and attune panels to the seri-
ousness of the injuries while providing experts a familiar set
of props from which to work. Counsel should be encouraged
to create their own videotapes or photographs—or to direct
legal clerks in creation of them—in appropriate circum-
stances.  Again, do not forget the basics, such as an enlarged
photograph of a crime victim. 8

Incotporate Victims When Approprmte99

Regardless of whether you mcorporate v1ct1ms into the sen-
tencing phase of trial, they should be linked with one person,
ideally not a prosecutor, who will function as the victim-wit-
ness:liaison, ‘This contact is required by regulation and law,00
but should be offered regardless, out of simple- justice ‘and
compassion. The quality and intensity -of victim-witness pro-
grams vary widely, but it is a JAG responsibility that must be
taken seriously.. At a minimum, the victim-witness liaison
should orient the victim or witness to the military justice sys-
tem (procedures and ‘terminology), keep the person informed
of .case developments (hence the “liaison” aspect of the title),
inform the person of sources of help (physical and mental
health care, financial-assistance), and the availability of state,
federal, and, when overseas, host-nation services.!0! Victim-
witness services should continue after trial. The liaison or his
or her successor should follow the case and pass information
regarding ;potential input into parole and clemency boards and
early release date to victims.. When JAG offices give victim
assistance the sort.of priority traditionally:given to processing
time, the JAG Corps will be a model of attentiveness.“n i

Hard But Fair Blows - - P
Counsel can become consumed wrth creatwe ‘name callmg
in the sentencing phase of the trial. Few panels will increase
their sentences based on characterization of an accused as a

vhy Sile S ot R : - ) R
Leamed Treatlses To the extent called to the attentlon ,of an expert witness upon cross-exanunanon or relled upon. by ‘the expert in dlrect
exarnination, statements contained in published treatises, ‘periodicals, or pamphléts on a subject of l'ustory, medicine or other science or art,
established as a reliable authority by the testimony or admission of the witness or by other expert testrmony orby jl.ldlCIa] notlce [are admissi-
.+ blel. lf ndmltted the statements may be read into evidence but may not be lecelvedas exhibits. .

928 Counsel should feel freer than ever to present ewdence of victim 1mpact and o argue it passtonately The Supreme Court reversed ltself in l991 and pemutted

the government to introduce victim impact directly. Payne v. Tennessee, 111 S. Ct. 2597 (1991). Some of the guidelines provided in prior military cases probably

still apply. See, ... United States v. Whitehead, 30.M.J. 1066, 1071 (A.C.M.R. 1990) (parental lmpat:t testtmony penmsstble because of the kind that “could rea-
sonably be expected from virtually any parent who lost a child”). - :

9S’For a good pnmer on the Vtctlm Wltness progmm see Foote. Vu:um thes: A.r.mrance, ARMY Law., June 1991, at 63.
“‘UAR27-IO supranotelZ ch 22 o e S B

101 For a good treatment of vtctrm—wrtness responsrbtlmes. albelt wntten from alay perspecuve. reacl C. BRowN, FIRsT GET MAD, THEN GET JUSTICE (1993) '11us
book also contains an excellent state-by -state mdex of victim-witness services.

lc'2The Ofﬁce of the Staﬁ' Judge Advocate Fort Knox Kentucky. recently mstltuted the extremely helpful practice of forwarding, via form letter. mformanon
regarding clemency board dates and minimum and maximum release dates of prisoners held at its Regional Confinement Facility (RCF). The information is sent to
the JAG office that tried the case, which then has the responsibility of notifying the witnesses. This cooperative approach gives the field the information it always
has needed and found hard to receive in a reliable and timely manner. The JAG office linked to the RCF is in the best position to gather and transmit the informa-
tion to the JAG office that tried the case. That office, even later in time, is still.best suited to transmit the information to victims and witnesses; it merely must insti-
tute mechanisms to track these individuals, something easily accomplished as part of the trial process. ‘ oo
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“thief” or “rapist.” : Counsel are permitted wide latitude in cases ethically but to win convictions in-tough cases; to save

sentencing rhetoric, but the name-calling arguiments— government résources, but.not to make foolish iconcessions in
although cathartic and dramatic—are not ad:substantive as negotiations. ::The chief.is: altemately ithe: buffer :and’ prod;
pointed, specific reasons why strong punishment is warranted. counsellor and rigid bulwark, in: super\nsmg and energlzmg
Less time calling a soldier a “drug abuser” dnd more time reit- and keeping the negotlatlon process honest 3
erating why the Army cannot afford to have a'Bradley driver e . P R R I
who also ls‘a user will bear more fruit for the government 103 Coodne o T otListemy U L e s
O ‘ R [ S ; B Ty ST KA IR
AR Nat Those Sentencmg Factors Agam Co i.»’Let the defense talk first. ; The. government should not deal
L R o STy a five-year case for ten years, simply. because the defense sug-
The mllltary ofﬁcrally recognizes ﬁve factors to be consnd- gests-ten years. It is elementary negotiation, however, to let
ered 1in senténcing cases: rehabilitation, general deterrence, the party with the most to gain—the accused who otherwise
specific deterrence, retribution, and protection.of society, from faces the maximum punishment—to assume the initial risk of
the wrongdoer.!® A good argument may: touch on one or all propasing the terms. Do not:focus on.the sentence cap at the
of the factors, depending on the case. Chiefs should help expense of following closely the charges to which the defense
counsel avoid.the dull predictability of reciting the'factors and signals a willingness to plead guilty.: An absurdly low defense
trying to plug in facts or justifications. All counsel should be offer, either as to charges to which.they would plead, or as to
acquainted’ with the factors and, depending on the case, quantum, gives the government a sense of the defense’s good
emphasize the appropriate ones; do not stop at the factors as a faith and the extent to!which the government should bother
template.  Consider other factors when appropriate,/% and do devotmg resources to working out‘an agreement
ot mince : words: - if retribution is‘a legitimate factor—espe- ISR Lo S
cially in violent crimes—counsel need not dress up-: the argu- ‘ ‘The defense ‘may have a pomt. :The defense's rationale,
mentas somethmg else or apologize forit.106.:" .. especially -at an early stage, can be more illuminating and
Pl ' el hi important than an initial .offer as to disposition. - The defense
Do Not Forget Your Audzence vio C may be aware:of significant weaknesses or equitable matters
sl T that.affect the government’s case. Information about the sol-
Counsel may approach an ofﬁcer pane] dlfferently than an dier’s record or family may assume great importance in. the
enlisted ‘panel. Chiefs must help counsel understand the finer proper context, as will information about the victim, the chain
points of these distinctions as they apply to a particular case. of command, -or treatment .of similarly-situated soldiers. Lis-
Officers, better educated and .more broadly exposed to the ten to the defense. It .may soften the government’s position.
social sciences, may -be 'more lenient sentencers than NCOs, If it does not, it at least provrdes a window to the accused and
who may in other instances be sympathetic to an accused.!?? the defense case. . . .. i » T
The idea that either type of panel generally issues harsher sen- TR ‘ L by oo S g el
tences is one of the trite shortcuts that substitutes for serious Cn NN Negouate Candtdly SENRI I
thought. ' Simply, in evaluating how to approach a panel in a A Pl s b Dt
particular case with' particular facts, counsel must include a Nothlng is galned and much is lost in the tr1te spllt the drf-
member’s-likely sentencing philosophy in the equation. No ference” negotiating style in which the government states an
single factor determines that philosophy, but the member’s absurdly high number and the defense an absurdly low num-
experience is one of those factors, and a member’s experience ber, only to arrive at the number in each other’s heads. The
is shaped, in part, by his or her status as an officer or enlisted dance is:not offensive in-and of itself; but the: government can
soldier, :and ‘the educatlon ‘training, . and culture endemrc‘to gain a repuitation for bluff and a lack of seriousness. The gov-
each.s: . .. . L A I T | I ernment should guard-its reputation and credibility jealously.
O SN T e O R TOD S PR S EFE ST £ VN M N (AR After determining in: what narrow punishment range the
Movmg Cases. Negotlatlons and Pretrlal Agreements offense fits, counsel should make that clear to the defense and
then be prepared to try the case if the defense does not -accept
Counsel are under multiple and sometimes conflicting pres- it. The long-term effect on the government’s cred1b111ty will

sures: to ‘prepare thoroughly bl.'tt mo eases qurckly, to t.ry be substantlal ‘the’ defenSe Wlll know that the government

T ‘U. R Sheogu ot ; &

103See, e.g., Umted States v. Toro, 37 M J 3 13(CM.A. 1993) (permlsslble to argue that accused nowhere “acknowledges your ﬁndlngs of gmlty") Accord United
States v. Edwards, 35 M.). 351, 355 (C M. A 1992) (accused "expressed no remorse or hls . Temorse can be arguably construed as being shallow, artificial, or
comnved") ‘l‘iaf 'v-t‘ EU S PRE I cowdi i s e TS T e S l;;“r,Mv, [EEEE

Sy SR NX : NN ‘,-‘rr’.(réﬁ-ﬁ,\‘ : r\ coen ; i IR

104 MCM supra note 10, R. C M. 1001(g), lists all of these factors except protectlon of society.. iThe judgé’s instructions tell the pancl to “select a sentence whlch‘
best serves the ends of good order and discipline in the military, the needs of this accused, and the welfare of society.” DEeP'T OF ARMY; PAMPHLET 27-9, MILITARY:
JuDGES' BENCHBOOK, para. 2-39 (May l982)

[T R IR SN S PR - B LT i ETRRTA R [t v
1050ne factor to consider is moral education. This argument is closely lmked to general deterrence, but goes beyond convmclng the tempted not to comrrut a crime.
It also means fostering a social atmosphere (particularly persuasive in the separate society of the military) respectful of certain rights and laws. This argument is
especially persuaslve in “victimless” crimes. Two observers of the justice system argue that appropriate punishments serve the purpose of conditioning the rest of
society “assuming they have some exposure 10” the crime and punishment.; J; WILSON & R "HERRNSTEIN, CRIME & HUMAN NATURE 494 (1985) DT

P Bl TR G PO I IR e b a0

RN

106 When arguing retribution, the government is saying that the sentence is “justified srmply on the grounds that it is just, not on the grounds that it is effectlve " Id
at 497, For additional guidance in sentencing arguments, isee Russelburg, Sentencing Arguments: A View From the Bench, ARMY LAw., Mar. 1986, at '50; Thwlng,
The Sentencmg Argument A Search for the Founmm of Truth ARMY LAW July l986 at 35; Advocacy Supplement TCAP Mema #65 (May 1991) .

5 . i {r ' : . PR
107 Members exposed to the phrlosophy of the 1nﬂuent1al l(arl Mennmger. for exnmple. may havc adopted in whole or in part hrs phllosophy that pumshment
beyond restitution is an inappropriate “moral surcharge” whose source lies “in a spirit of vengeance that is inappropriate in a civilized society.” K. MENNINGER,
THE CRIME OF PUNISHMENT 203, 218 (1968). ’ - T ‘ A Co o
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speaks forthrightly and honorably, and both parties will live
with the consequences of the decision. Chiefs must ensure
that trial counsel negouate with a ‘clear understandmg of the
SJA’s intentions in a given case; counsel can lose their negoti-
ating strength (and their motivation) if they hammer out a
tough deal that is subsequently’ Weakened when the defense
approaches the chief or SJA directly f

Negottate Consrstent[y : Co

' P Y | . .
Because each case should be consxdered independently,
having a template for types of cases is improper and offensive.
The manner in which the government negotiates, and the fac-
tors to which it gives weight, should be consistent. Not only
is this method just it provides a healthy, general predictability
on which the defense can rely: and which forms the foundauon

fora good faith relauonshtp {0

P Decrde What Is Warth Negonatmg
il l
Some cases arg so strong and 50 easy that trymg the case,
rather than engaging in protracted negotiations, almost would
be easier. Give the defense a deadline for a-deal and hold to
it. Although an: accused has a right to plead guilty,, the
accused has no rtght to a pretrial agreement.

Decide. Vl{har Factor_s Merit,Weighre-and When /

Some facto'rshsiniply may not be worth negotiating about;
others carry different wetght under different citcumstances.

N

Clean Pleas

Some prosecutors always ins:st that the defense plead to
everything on'the charge sheet. Sometimes the charge sheet
reflects a counsel s initial best guess about the posture of the
case, and the passage of time ‘and development of evrdence
reveal specxﬁcations that are’ weak or tenuous. The govern-
ment should wrllmgly drop Weak charges, although it always
should be willing to go forward with specrﬁcattons charged in
good faith that ‘might be close calls. However, to insist that
the defense plead to everything that the government thinks is
important and provable is proper, The defense’s frequent
. excuse that, “T can’t gét him provrdent to that” should be met
with the rejomder that, “I can’t recommend that the CG sign
that.” Economy is a ' major factor in plea negotiations. If the
government has to go forward——either on charges to which the
defense will ‘ot plead, or'to prove a charge on which the

defense will only plead guilty to @’ lesser included (such s,
wrongful appmpnation under Article 134 aé opposed to Arti-

cle 123(a) for 'bad checks, or a Iésser amount of drugs distrib-
uted)-—-then the govemment norrnally should reject the deal

Yy

) [ T B T

_—

-

Government resources-—especially prosecutor preparation
time, an undérvalued resource—are not being saved and the
government should be willing and confident encugh to say
“no” and prove the entire case.!0 The details of the plea fre-
quently are ovérlooked in'a rush to reach the flashier part of
the deal: the quantum Counsel should spend less time quib-
bling over the quantum (the great majority of deals should

quickly fit into an agreed, rational range) and more time
assessing the charges to which the defense will plead guilty.
More often than not, the defense senses the government’s
willingness to talk numbers and hooks the government into
dropping charges to which the government should insist the
defense plead guilty. The chief is indispensable in monitoring
this process; coldly’ analyzing the government’s case and not
compromising on strong government charges. Convening
authorities often are more concerned with the charges to
which the defehse is pleading than they are with the sentence
cap. e ‘ :
Ll Judge Alone -

The government may decide, for example, that a promise to
waive a panel will be a prerequisite in virtually all guilty
pleas. While lawful and defensible, the government should be
prepared to drop its insistence on waiver of a panel. The gov-
ernment may negotiate-a two-pronged deal—such as, three
years for a judge alone, five years with a panel. Again, such a
waiver is a proper factor to consider, given the costs (longer
records, more court reporter time, greater processing time),
risks (instructional €rror), and inconvenience (notifying, car-
ing for panel) associated with panel trials.!0 However, purely
developmental concerns recommend against an inflexible
waiver requirement regarding forum selection: counsel need
practice ‘communicating with panels and should not have to
wait for a contested murder to gain it. ‘Additionally, appearing
before a panel with a'guilty plea gives the government a sense
of the dynamic (and'sentencing philosophy) of the panel.

. “Waiver of Motions

Generally give waiver of motions little weight "While
courts have permitted the waiver of evidentiary motions,!!° a
chief should trust his or her ability to discern the relative
strength of a defense motion. A defense offer to waive
motions usually is grounded in a belief that (1) the govern-
ment misapprehends the strength of the motion, and (2) it is'a
loser anyway, not wotth-préserving for appeal. - Only in the
instance of a highly consequential motion (a strong search or
incrimination issue or an wnusual problem such as de facto
immunity) which the government might lose and which might
affect the government’s chance of obtaining conviction,
should waiver of a motion be given much weight. Some

108This attitude distinguishes the military system from most civilian systems in a positive way. Many civilian jurisdictions “plea bargain™ in the sense that mos
citizens understand (and mistrust) the process, by freely swapping pleas to a few offenses or lesser-included offenses in exchange for the certainty of a guilty ple
and the freeing of the docket. The military is comparatively better resourced and has fewer pressures to close a case simply to move on to the next case on a Crow¢
ed dacket. The military’s attitude should breed greater community faith in the system. B L ST R .

109 The defense may not waive a panel in capital cases. MCM, supra note 10, R.C.M. 201(DH(1)(C)..

1D See, e.g., United States v. Jones, 23 M.). 305 (C.M.A.:1987) (upholding waiver of search and identification ‘motions); United States v. Gibson, 29 MJ ¥
(C.M.A)), cert. denied, 496 U.S. 907 (1990) (upholding waiver of all evidentiary motions relating to statements made by accused’s children). ;
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motions—such as, jurisdiction—are not waivable and. should
not be part,of the negotiation process.m On a related i issue,
the govemment rarely has an incentive 10 accept a, condmona}
guxlty piea«—-that is,:a plea contingent on the governmem‘
‘success in winning a pretrial motion. | Bmmg extraordinary
fresource savmgs, these mechanisms provide little for the gov-
ernment, while giving. the defense the best of both worlds:
chance to !mgate a.motion (and consume govcmmcnt prcpara-
tion time and. resources). coupled with the sccunty of a pretn~
al agreement cushzon s

iy P s ) st

WawcrofW:;nesses B 2

1
RS IR

The Judge w:H requu'e the govemment to producc nmportan;
dcff;nse witnesses. The government should not, place itself in
the position : of trying cases .on the cheap. If the judge orders
the witness, the government should be ;wdlmgm pay to pro-
duce the witness. Again, only in the unusual instance of a
required but difficult to produce witness should the govern-
ment give witness waiver any weight. As a rule, in convening
the court, the CG already has determmed to commit resources

tosupportthetnal Lt v e ae

' :' Restitution -

SIS ERNTE R i : T

RSO RPN

Resmunon is a Iegmmate and pnderunhzed factor in cascs
of unjust ¢ enrichment, bad checks, and destruction of property.
The extent to which the restitution has been prompt and vol-
untary should affect thc weight that it receives. , Typically,
however, significant and timely restitution should carry weight
in these cases, because, it forces the accused to bear the costs
of his or her crime and begm to accept accountability, .Federal
courts .also consider it in calculating sentences.;.Be sure to
require payment up front, however, certainly ng later than
arraignmen; Do not be whipsawed by contingent pretrial
agreements that, for example, limit a sentence to eighteen
months with restitution and twenty-four months wlthout resti-
tution, but do not require payment until convening authority
action. In such an instance, the defense will withhold the pay-
ment until after trial-—and choose not to pay, with zmpumty, if
the sentence isless than elghteen months G s
5 FEVIRRENES IO NN P ot PR ]
B Sparmgthe\’xcnm .

ot s oo

Thxs can’ be at nmcs vcry sxgmﬁcant or meleyant Be skep-
gcal of defense offers to “spare the victim”,of a heinous crime
from testifying. . Usually it is the defense’s attempt to spare
the accused from the.powerful, damning testimony of a victim
of child abuse or violent crime... The government should con-
sider,. however, the needs and desires of victims (sometimes
expressed. through a parent.or parents) to avoid testifying in
open court. The government must be;careful not to underesti-
mate the strength and resolve of such witnesses and not tele-
graph to the defense the opportunity for a windfall when the
victim’s reluctance is merely a reflection of the extent to
which the accused’s conduct has been destructive and intimi-
dating.

' IS R "fs‘:"g‘f' ol wp

i [‘ B TR (R It

'Ji’ LN ’:"h‘“'!lui TR

2

SPe'ed ul b b g
e SN BRI iw'x.,x IO ANLAnnp L L, f
Gcmng a, case into the courtroom; quickly merits weight. It
pleases the command, which otherwise has fo live with-a sol-
dier, but even more important, it acts as a strong deterrent to
others who witness swift justice, .and especially to the
accused, for whom there is a definite link between offense and
sanction. Do not deal for mere processing time, deal only for
real time.!!2 The government ‘may, for example, agree to nine
months and normal docketing, or seven or eight months and a
trial thhxn ten days. e
sl b vl o) LN P TE (N ETONE A ML TEN Auit
Lo Avald Novel Prawsxons g
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by 1T e g an B
“Counsel commonly will discuss extraordmary ‘pmv:s:ons
that seek to-enforce broader goals-or social justice.” For exam-
ple, counsel will seek to limit forfeitures on the condition that
an accused make an irrevocable allotment to family members
or suspend some of confinement on thé condition that an
accused receive therapy or counseling. Most have laudable
underpinninigs, although- ‘some are defense atterhpts to create
E:onfusmg, ‘anenforceable: coaungencies ‘that'redound to'an
accused's benefit! While'the courts have tendéd to approve, if
fiot endorse,'many unusual bargaining provisions;!3 the gov+
ernment should be iwa’ry of these provisions:and only recom-
mend their approva! in the most extraordinary circumstance.
The governméiit should 'insist, When pracficable that the
accused comply with the contmgency before sentencmg

PR PRARE I LE SRR e

Mosf iniportant, the ﬁ)vemment s‘nould not overesnmaie its
ability to enforce unorthodox contingency arrangements.
Once an accused is releaséd ‘based on a promise to receive
counseling, there is allarge and ill-defined burden on some
governmentaf entity to 'monilor' comphance w th these prow-
sions and to seek enforcement thr ugh et ewed conﬁnemem
Addxtxonaﬂy, an arguable reqmrement for due process exlsts
before an accused i is returned fo, cbnﬁnement In hxs ared, the
govcrnment should not vote thh it hopes but should stnck to
clearly enforceable Himitations (keepmg the burden’ on ‘the
acc.used to justlfy parulc or early rc'lcase bascd on crime and
hxs or. her record accumu!ated durmg confinement) b

et
et

«;‘J'

, Remuid Counsei ‘ “I {i &gppon

Counsel do nat bmd lhc go\gemmem in premal negonauons
and need fo ‘keep, themselves from being quoted as represgnta-
tives, of the SJA. In reality,, counsel do.negotiate most gf the
deals, however, and the Manual permits the government to
initiate negotiations and to seek specific provisions. The trial
counsel should preface all statements to the defense with the
caveat that counse). personally, will support this to the chief
and the SJA, and does not presume to speak for the command
or convening authority. This permits critical flexibility, keeps
the pressure off the trial counsel, and keeps the government-
from inadvertently being bound by the statements of a trial
counsel.

S,

“!Thc nght to appcal also may not be waived at the pretna! stage. See United States v. Hemandez.'33 M. l4S (C M A ; 1991) Cohe e

12 See infra notes 147-164 for further discussion of processing time.

[N PRUNSE A 001 ) SRS DRI I S AR PR N R ATk I

H3See, £.g., United States v. Gamcmcr, 38 M .I 340 (C M. A !993) (pcrmmmg n accused 1o waive nght to admimstmnve dlschargc in hcu ut‘ coun-mamm as part

of pretrial agreement).

HE ST S dd
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Chiefs should curb any tendency by young counsel to

aggrandrze themselves through the negotiation process, The
term “negotiation” should not even be taken too literally.
Comparatlvely little “glve and take" should occur beeause the
government should settle on the charges that it belleves it can
fairly prove (and a ‘sensible quantnnl) and be willing to dedi-
cate the resources to obtain a conviction. After hearing the
defense’s proposals, the government should deliver its “bot-
tom line.” ' While it sheuld not always be delivered with a
take-it-or-leave-it absoluteness, the government has legitimate
reasons to seek guilty pleas to partlcu]ar charges and a certain
sentencing cap. Adhering to its proposal is the core of prose-
cutorial fairness and ‘consistency, which ensures that the
accused is treated fairly and that the’ govemment obtains a jus-
tified reputation for even-handedness and predictability with
the defense community. ‘The relative lack of flexibility also
keeps counsel:from ibecoming part of a “good cop-bad cop”
routine, with the chief or STA-playing one role or the other. .
o . AHI‘E""’ Pl

.+ The chief can: no ‘more bind the SJA than counsel .can,; but
the defense. generally will (and should) consider the chief's
word to be more authorltanve than the trial counsel’s, Chiefs, .
too, shpuld incant *T'll support" before talking details with the
defense Chiefs should h wever, be i in constant conversatlon
with the SJA so that the chief’s word cames weight and credi-
blhty If the terms or condluons that the chief communicates
to the defense are routlnely undercut by the SJA, the defense
will stop negotlatmg with thé chief, thwarting the process and
unnecessarily bdrdehing the SJA whom the chief shou]d rep
resent. - o “

ST ST ‘

Counsel must be especially careful in negotiating
exchanges of information or making other promises as part of
negotiations. First, counsel should make no promises. Sec-
ond, counsel should be humbled, awed,and intimidated by
their power—derivative of the CG’s—to bind the:government.
Make no promises o the defense and do not seek defense per-:
formance or information “up front” before a deal is signed by
the CG. Under these circumstances, the government likely
will .be:found to have bound the government, resulting,:in
extreme cases, in dismissal of charges 114 Just as the CG can
do this personally, so can trial counsel as the CG’s agents,
warranting extreme caution and plentiful caveats when negoti-
ating.

" Never Send a Deal ta the cG
Wzthout a Stgned Supulatton

Poheae

Never. Most pretrial agreements contain clauses making
them contingent on the parties’ reaching agreement on a stipu-
lation of fact. In‘truth, if the govemment does not extract
defense concurrence before the deal is signed, then the equi-
ties shift to the defense. The government, in practice, is going
to be unwilling to withdraw from the deal. It will have called’
off witnesses, redirected its energies, and will be unwilling to

answer to the CG for the deal’s failure. - Additionally, a judge
may be reluctant to permit such a withdrawal, further enabling
the defense to drive a difficult bargain over the contents. The
stipulation is. the prosecuuon s most. 1mportant exhibit in a

guilty plea.

The issue of the content of stipulations is one of the few
areas in which the government should bé virtually inflexible.
Insist that all legitimate aggravation, background, and res ges-
tac appear in the stipulation. . Allow no favorable defense evi-
dence in the stlpulatlon Do not. conslder the withdrawal of
proffered defense evidence—such as, the soldler s upbringing,
blood alcohol level, when extenuatmg, or otherwise strong
record or reputation—as defense concessions. The defense
must not be relieved of its responsibility for placing that evi-
dence before the court through methods by which the govern-
ment can test it (authentic documents or the mouth of the
accused or defense’ ‘witnesses). It is permissible and desirable,
however, for the government to admit most of its evrdence,
thﬂough the stlbulatlon by mcorporatmg documents. pho-f
This enables the government to better prepare -its ‘casé and :
ptoperly forces the defense to acknowledge theé government’s
evidentiary posture before trial. Ensure that incorporation of
eyidence is seen to be nonexclusive, so that the defense cannot
credibly -argue to the judge that- additional :physical evidence
that the government tries to introduce at trial is a violation of
the stipulation. Most importantly. however, do not forfeit the
nmpact ofa stlpulanon by racing to the CG with a deal so fast
that the government plays into the defense’s hands and under-
cuts the purpose of a pretrial agreement: to try a case more
efficiently, while giving the accused the certamty that his or
her punishment will not exceed .an agreed max1mum

Try the Case

When a deal cannot be reached. and the difference is mater-
ial, be willing to try the case. . This means, among other
things, not altering trial preparation.so that the government is
unprepared—because of lack of available evidence or lack of
steam—to go forward. The government always should have
something to gain from a pretrial agreement: ; conyictionion a
difficult to prove charge, or a tangible saving of time, .
resources, or significant witness trauma. Uncertainty as to
outcome or lack of confidence in counsel should not carry
weight. Going forward in a close’ case, regardless of result,
si gnals to the defense that the government will not try to deal
a case at all costs; and is willing to bear the risks and | costs
assocrated with a contest when it believes the stakes warrant '
it.”

4

; Water, Pencils, and Food for Thought

Many wrmkles are pecuhar to mllltary practice. In few
civilian :jurisdictiotis do jurors take notes, and nowhere ‘do

114]n Cooke v. Orser, 12 M.J. 335 (C.M.A. 1982), the SJA made promises to the defense to obtain verification of intelligence information that had been compro-
mised. In dismissing charges for violation of due process, the COMA found that the SJA has broad discretion in court-martial matters but “it cannot be considered -
pleniary or unrestricted.” /d. at 338. The SIA, “by his own words, created a reasonable expectation in petitioner that if he satisfactorily cooperated with the com-
mand . . . there would be no court-martial.” Id. at 342. In Samples v. Vest, a Tailhook case, the COMA ruled that when “an accused honestly and reasonably
beheves that an official has promlsed him transactional 1mmumty and that official has the lawful authority to do so, then the promise is the functional eqmvalem of
a grant of immunity. Due process requires that such a promise be enforced.” , Samples v. Vest, 38 M J. 482, 487, (C.M A. 1994) (citations omitted).

1I5However, do, ‘ot short change the opportumty 1o present powerful in-person sentencmg impact evidence or aggravation by subsummg this testlmony into a stlp- I
ulation of fact. ' , . » :

I
AT Pl
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they address the judge as “‘sir,” “ma’am,” or “colonel.”: Only.
in“the military isia prosecutor responsible for ensuring that
members have sharp pencils, writing paper, full water goblets,

and coffee to drink on breaks. Nothing in the Manual requires

counsel to shoulder these responsibilities. For better or worse,
they have developed mto tradmon

Care of t}ze Courtroom Lt

| . . ' ,f,r,m s . VR TR P i
Keep the courtroom clean, neat, and orderly Refram from

gimmicks regardmg placement of tables and lectern.” If possi-

ble; make! the ‘defense table face the’ members so that the

accused is m ful wew of the members at all umes

l‘l ‘,‘ Care oftheMembers ) e

The ctistom m ‘some ﬁmsdlcnons of provrdmg refreshments
for members is a bad practtce 'that should be, stopped not so
muc'h because it 1mpovenshes ma] counse], but 'because a hne
sheuld be. cirawn between sensrbly caring for members ineeds
and coddlmg phem or appearing to purchase their votes.:
Whlle no one should be able to credibly claim that a member;
sold his or her vote ‘for a pastry or pizza, the specter. of the .
government acting as carry-out service is bad for justice.” The-
government shoutd ! provrde ‘the opportumty for members tg-
otder food—which aitlerk or - bailiff can pick up and delrver-—-
and for whrch the members will pay. The logistics of many of
our mstal]atrons especrally overseas, make meal breaks
nmpractrcal so members should be cared for and therr needs’
anncrpated O;her ‘than, perhaps, a courtesy pot of coffee, the
costs of food and drinks should come out of members’ pock-
ets. Provide the food and provrde a method of payment

Care of Court Reporters
TSN RIEVRLEIPHE I R RIS L I
Court ‘Teporters ;are:people, not rnachmes ;,Thelr j{)b is to:i
produce an accurate record.r Chiefs are responsible for super-
vising production of the record, but again the trial counsel
should be told howihe or she can help out: ‘Write down ‘and
provide to 'reporters a list of namies used and any unusual
terms, spellings (forergn words, 'medical ‘terms), or acronyms. '
Watch repdf'ters for fatrgUe and speak up on their behalf when
a break is necessary 116" Speak clearly and at a_ measured
pace Intercede on beha]f of reporters if defense counsel wit-.
nesses, or others’ attempt to direct court reporters FmaHy,
remind counsel that reporters cannot do‘two things at once.,

When counsel ‘ask the reporter to do somethmg ‘while on the -

record, counsel should not continue to speak, because the
reporter, hands engaged in marking or retrieving an exhibit,
cannot balance the mask while accomphshmg the task.}17
; nii ooy bl e 'y,‘fl ce gt
Although a chlef ‘normally.is attuned to. the responsnbxlmes
of supervising trial counsel, he or she often feels less equipped

- PN S0t i T R I ST s

to supervise court reporters. - The chief, not' 'the judge or the
chief legal NCO, is their supervisor. “Therefore, the chief must
enforce their’ standards’ dnd ensure that ‘they remain account-
able for their work product and perfonnance as soldiers. Do
not ‘pérmit reporters to benefit or suffer from the assumptxcn
or percepnon lhat they are free from supervision.

Dealmg w1th Defense Counsel and Procedural Irrrtatxons
Ptck Your Battles P

In an 1deal world procedural mechamsms such as local;
rules of court, would be. applied as aggressively against the.
defense, as they are against the government..: They never will:
be, however because the stakes—liberty, stigma—are much’
higher_for .the defense, and the Sixth Amendment limits a.
judge’s ability to restrict the defense’s presentation of its case::
Trial counsel should not be shy about insisting on equal treat-
ment-‘and on defense compliance w1th local tules; but also
should realize that mechanical apphcatron of ‘rules governing
rssues-—-such as, service of motions§ or'forum select;en—may :
yield a short-term victory with ‘the’need to retry’ the case’
later.1’® Chiefs can help fight these’ batﬂes for their counsel— ‘
enablmg them to remain focused orr substance-—but they also
need (o restrain counsel when strident assertion of procedural
noncomphance mrgbt produce reversible error. The more,,
hkely result is that the defense will be perrmtted to call its wit-
ness or have its enlisted panel, and the only long-term effect .
will be on the defense counsel’s reputauen

AR RS 8 ] S
S Scrupuiously Honor the TDS
o o N

It is in the interests. of )DSIICE, and therefore the govern-:;
ment's interests, for the Trial Defense Service (TDS) to thrive:::
The combination of a:vigorous TDS and the MRE is the best
guerantee of farr treatment of accused soldrers B

S PR

This is in Ihe govemment s best mteresls because of the fol-

lowmg reasons: AR

5

he et ItIstght R

Soldiers have the same Sixth Amendment right to mdepem
dent defense as civilians; Tnterference with that right is a most
serious constitutional violation. The credibility of the system
is enhanced when the govemment wms a fair fi ght

It Is an. Impcrtant So]dler Servrce -

e i

The Amly offers an mdependenr defense service free of }
charge to soldiers. facing courts-thartial and other adversary
proceedings. ‘A's fellow officers and soldiers, prosecutors'

should ensure a healthy defense establishment. Part of the

T L RS R R N Y S N

i |6fn one CONUS _;unsrlxcuon d eoctt repcrter necdmg a break hterally rars& a “red ﬂag, nnchbr'c{i in balsa wood, '\‘a\'/‘}‘iich‘is r!}eved :fo}' fa:f)esitfon of v:srbrhtyte the
tnalcounsclwhenabreakrsheces‘sary . S o R S R T

el S VN P

17 A!though n'trend away from dsing closed rask reporting has deveioped thc majority of teporters continue to use masks “Even reporters whe do not use mnsks
must be approached With consideration of their multiple responsibilities, most ¢ritically the accurate tracking of exhibits. o '

1&g Unitéd States v. Summerset, 37 M3 695 (A.LM.R.'1893), the military Judge ‘enforced the'local rulé that normaﬁy required ﬁve-days rotice for enhsted pan-
els. The ACMR found that the judge's failure to balance the cost to the government “place[d] form over substance” and it set aside the findings. '
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Army’s covenant with its soldiers is that it ‘will provide them a
free, competent defense to any court—martral charges 28 :

It Reduces Opportumttes for Ctvnllan Counsel

The“ gbVernment should be ofﬁcrally neutral on whether
crvrhan cir milttary counsel are tnvolved in a case and must
not undelcut A'soldier’s nght 1o hire cwrllan counsel. Howev-
er, c1v1l|an c0unsel do incur, as well as benefit from ‘proce-
dural and loglstlca] problems that mllltary counsel cannot
impose.!1? They often receive concessions, such as liberal
delays1 that mrhtary counsel do not. win as easily.!20 -Not all
ClVlllal'l eounsel .are more ehallengmg adversaries; some bring
a wealth iof Skl]l and experience, others practice at the margins
and are :Peffectwe and ill-prepared. But, to the extent that the
govemment should care dbout soldiers: wasting their money
on cMhans when they thave the opportunity to receive légal
advice for
dectsrdns by egmmately bolstenng TDS 5 status, A corollary

functlbn of the ¢hief is to intercede on behalf of his 6r her

counsé| whe they are dorng battle with civr]tans When deal-

ing wit t
beco e

pressin;

or acuvely mVolved in the docketmg of a case.or
the gqvernmept s position for a prompt Article, 32

invest g tton Fhe chief also can fulfill ap important coachmg;

cmha ‘counsel especrally the presumably esteemed and
experte ced nes; 2) remam focused on: the substarice of the
case, an not to be drawn'into personal battles with imperious
or 1ll-prepared cwthans and (3) always protect the record. 2!

functm by Edvrsmg counsel to (1) not be intimidated by

‘The TDS’ 5 presumed independence and competence should

free it tfrom **undue deference by trial judges. Asthe ACMR:
bserved in ‘1985 “The {military] trial defense bar has struc--

turally and admxmstratwely become an independent entity.
This eveloprnent

sanal”dne ”1T | P

Supportmg TDS means nothing more than followmg the
rules,
action to undercut the legitimate concerns raised by the
defense, by, for example, granting concessions to civilian

coun‘sel (free‘ use of office space and facilities, and greater

“9C1vrhan defense counse) are more able to plead a crowded docket or previously made vacation plans as excuses for long. judicially-sanctioned delays which are, -
at times, rretexts for clients to accumulate enough paychecks to pay nttorney fees

b

the government can redute the need for these’

‘a rocrastmatmg civilian, the chtef may have to’

.has transformed an excessively pater- -
nallsuc Eystem for htlgatmg criminal cases into a tru]y adver- .

tncludmg disclosure obligations, and not taking any .

access to decision makers) that ‘may signal to soldiers an
appearance of preference persuasrveness or access that TDS
counsel do not enjoy. Because a soldier's Sixth' Amendment
right to counsel is inviolate, the governmient should not be
seen to be trying to place civilian counsel “out of business” in
the sense that the JAG Corps has taken on commercial tax
preparers. Soldiers have the right to spend their money or to
hedge their bets If any pressure is to be placed on civilian
counsel, it will be produced by a vngorous. well-prepared,
responswe, and mdependent TDS. :

t 4
i

i

r Personalmes ‘ o
€y Y o cooid

-“The chief should take the lead in keepmg mdmdual person-

alities from affecting governmental-TDS relations. The chief
can set a tone that is neither unduly confrontational nor
improperly familiar. Although a social divorce from fellow
officers is unnecessary, the chief must help his or her counsel
remain sensitive to appearances, mcludmg the public appear-
ance “of familiarity - (gomg to, Junch on the date of tnal con-
sptcuously lounging in each other s offices, and fratemtzmg
on duty) that undercuts-the TDS's. appearance of indepen-
dence. o .

Posttnal Functtonal Responsrblhtles

“It is whlle the case is at the convemng authonty leve] that
the accused stands the greatest chance of being relieved from
the consequences of a harsh finding or a severe sentence *123

Because most trlal counsel do not develop expenence han—
dling posttrial matters, most chiefs of j justice, other than those
who have served as.defense counsel, have little experience in
the posttrial arena. Consequently, chiefs must become famil-
iar with the rules governing the posttrial thicket, and recog-

" nize the courts’ emphasis on the posttrial stage 4s the period i in

which the accused enjoys the greatest chance’ for relief.. The

chief must take the lead in helping the SJA and convening

- »"authonty negotiate the legal and procedural hurdles associated
'with moving a case from sentencing to final action while pre-

serving the rights of the accused.. The chief must know
enough about production, assembly, and shipment of records

... of trial to supervise these stages effectively. And, as always,

this must be accomplished in a timely manner. ::Although a

; X E N ' - H ORI I

n

have ung-standmg relatlonshlps with them. “As' Colonel Wiener has observed, *An older lawyer is allowed much more fréedom, partrculu.rly when he is well

known to the eourt in question.” Wiener, supra note 85, at 14.

121 Some cmlm.ns especially those who practice infrequently in military courts or those who are pnmanly hcensed m othermnons such as Panama. comrmt tnnta- ’
#rrors of which trial counse] are tempted to take advantnge Chiefs should advise counsel to restrain themselves in such circumstances and take

lmng pr w

the dull respohsrl: le, “long view” of the case so that the conviction that counsel obtains “sticks™ on appeal.

L S g e
122 Seg | United Smte: v. Means, 20 M.J. 522, 528 (A.C.M.R. 1985).

123 Umted Sta.tes v Dorsey, 30 M.J. 1156 (A.C.M.R. 1990) (quoting United States v. Wilson, 26 C M R, 3 6 (C M.A; 1958))
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mMany judges utdulge civilian counsel for a number of rcasons, lncludmg that they are less subject o the stncmres df the rmhtary system and that many judgec ;




case no longer is presumptively prejudiced, v(hen it takes more
than ninety. days for postyrjal. processmg,l yirtually.every,
¢ase should be packaged and enroute to the Clerk of Court’s
office before three months elapse,|25l SOTE IR BRI PR

EE VTN Sty 4

Defermen; of Cpnf ner;tent ;)

Rt

The defense wrll commonly seek a deferment of qonﬁne-
ment. especrally in casés mvolvmg ot‘ﬁcers or semor NCOs
convicted of nonviolent ¢ cnmes Wht"le the’ burden is on the
defense!26 and difficult to meet, deférments differ from' many’
other actions in that the convemng authority’s rationale must
be stated in the deferment ‘action. This requires the chief to
ensure that enough evidence is gathergd {0 :support. the, con-
vening authority’s, decision.so. that a sound written, response,
can be generated_ LN

i 't'vl“"':; a1 sl un ul : e

syt t.{'l

oo I ‘ (TR AN P S IR I
e nf?rce BTR Dzscrplme :

IR LY

As'sooh as 2 t‘ecorr 1s authentrcated a posttrlal recommen-
dation Ehould bé served on' thé défense and thé accused.’ The”
chief should direct the prepal'atron of the document, for 'the
SJA’s signature, from a flexible témplate. A well-supérvised’
legal clerk should be able to assemble a draft PTR, because it’
is only required to address, in nearly summary fashion, the
following: findings and sentence,-a summary of the accused’s
record, a statement about pretnal restraint, whether there was
a pretrlal a'g'i'eé‘ment and its termi$' and limitations, and ‘a spe-
cific recommendation regarding the sentence.128 !'The PTR
should be drafted in advance, so that it can be served as soon !
as the judge authenticates the record. There is no reason to
include lnformatldn‘other than those itéms required by R.C.M.
1106. Thisiwas one' of the more radical changes when' the ©
Manual was revised in 1984, deletmg the: requrrement for the

“ompceond tanl dbal T g IRV E N
FRS MV e S BT DS PETE NS § S F A ¥ [ R

Ty

'z‘ln Dunlap v, Convening Au\thonty, 48 CMR.. 751 (C M. A. 1974), the COMA held th. .

e

gumbersome, detailed (and rarely, read) PTRs in favor of a
concise treatment that triggers the posttrial process and
increases the burden and opportunity for the defense to take
charge of the process of presenting posttrial materials to the
convening authority.!?® Do not, however, be sloppy or hasty.
Though comparatlve]y little information .is requjred, that

htch is required 1s unportant Fallure to, for .example, accu-
raitely reﬂect the accused s servrce record medals and awards
can consntute p]am error 13° e - e

Enfqrce 1 105 Duc:pline .

1 The' defenée has ted! days"from recerpt of the authentrcated
record“and PTR to submit’clemency matters:* Exténsions;
allowed for up to twenty days (for d'total of thirty days after
service) should be liberally granted;;notwithstanding the Man+:
ual’s.requirement of *good ¢ause/}!3! ‘The government:should
he-prepared..fo take action on the submission deadline:viThe.
government .faces a dilemma when, on day thirty; the defense
has not sybmttted its matters. The SJA may present the case,
for actxon. possibly. promptmg a return -for new review. and
acuon by the aternalrsttc appellate qourts or wart a reason-
able perlod oF ttme ‘for the ‘matters, notmg in the materlals
(ahd ina r‘nemo For the processmg time counters) that lhe'
delay results from the defense’s reqdest for addttronal tinte,
whicH You shdild ‘insist be putiin writing. ' Do riot consider the
thlrtthlayStto 'be anf arbttrary’*cut off,' when' ah appomtment
with the convening' authority 'is not scheduled until some time!
after day thirty. If, for example, ddy thirty expires on a Mon-.
day: and.the appointment is on a Thursday, items submitted -
between Monday and Thursday should be tncluded in the sub-,
mission to the G 32 ., ‘ T P THEEE S ETR
{ This is an area in:which undue focus on processing time can
result in short-term good numbers’, but the need fo do the:
¢ L R AR P T 0 L EOU 1 IETES RO e TPV

e [ el vl i i e
in the case of a conttnuously mcarcerated accused f‘ presumptton of

prejudlce arlses when final action has not been taken within 90 days of the end of trial.” Now the courts will tést*fos prejudice, but etﬁctent posttrial processing’
avoids opening the’door 1o defense petmom 'for réliéf. See United States V. 'Clevidence, 14 M.J/17 (C.M.A:11982) (rejecting rigid fule and 'suggesting “prejudice”
as test, but setting aside findings because of “the evil of inordinate, unexplamed {posttrial] delay"), United States v. Banks, 7 M.J. 92 (C.M.A. 1976); United States,
v. Wiles 30 M.J..1097 (N.M.C.M.R..1989). Sheer self-interest should motjvate criminal law divisions to move cases expeditiously after trial. The Corps emphasm

on processmg ttme stems. m large part from mstanees of egregrous unexplzuned delays 1

ternt o, b gnae et AR e

125 Ajthough 90 days o longer runs the serious risk of dismissal, it generates letters from the Clerk of Coun s-office, wrth c0pres liberally fumished, provrdmg
another reason tn keep a case moving.t . ... o givg g ! RETEGY IR PR 3 BEER TN A

i S Sitd el e ; FEIL

il o e et
126+The atcused shall have the Biide fo show that the m'terests ‘of the ’accl.tsed' and the’ commumty in release outwelgh the commumty s mterests in conﬁnement »
MCM, supra'nate 1), R:CM. 1101@)3).::F L+ i RN TURLT D Ui v SRR

127 See Longhofer v, Hilbert, 23 M.J. 755 (A.C.M.R. 1986); United States v. Sloan, 35 M.J. 4 (C.M.A. 1992). The Manua! provides a nonexclusive list of factors
that the convening authority “may consider” in acting on the deferment request, including probability of flight, commission of other offenses; obstruction of justice -
or witness intimidation, offenses of which convicted, accused’s character, family, record, and the unit’s need for him. All actions on deferment must be in writing
and part of the record of trial. See MCM, supra note 10, R.C.M. 1101(c)(3).

wny 2 it By it v shier vloenbrsig e e b beoloony sl Do T e e B Sl gl

G T i & i PR LR TR R [
129 The substance of paragraph 85c, in the 1969 Manual, was deleted. Under the 1969 Manual posttnal reviews could be many pages long, requiring stgmﬁcanl
trial counsel time to draft the dogpment and indulging the. fiction that convening authorities; read them carefully, The new procedure presents a summary, realizing
that the convening authonty may consult the record itself; it contemplates oral supplementation of the wrttten matennls by the SIA, Sce id. R.C.M.; 1106, discus-.;;

sion; R:IC.M. 1105.° R R IR E . St s e e

128 M(CM, 'supra note 10, R.C.M, 1106(d)(3)-»] 101 107

130 United States v, _Demerse, 37 M.J. 488 (l% 3). Failure ta address accused’s awards from Vietnam service was plam error because of i importance, of the service.' |
But see' United States v. McKinnon, 38 M ¥ 6‘? (A C M R I993). in whtch faxlure to nddress 15 years wonh of servnce was not plain error, m part ause of the

defensd”s failure 1o rase the issue. -4 - o o
.1 e Al Pyl i kL i 0 E g : ul eru Labing

131“The convening authority may, for good cause, extend the period in which comments may be submitted for up to 20 Qadditional days.” MCM, supra note 10,
R.C.M. 1106(f)(6). Nearly anything constitutes good cause, and the standard defense boilerplate (“time to sissémble tlemency matters’) should bé indulged here?

132¢A staff judge advocate who discourages submiissions to thé donvening authority after the thitty“day time Timit bif phiér to action creates néédless litigation and”
risks a remand from this court.” United States v. Sosebee, 35 M.J. 892 (A.C.M.R. 1992).
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work twice. Recently, the ACMR réminded the government
that “it is the staff judge advocate and the convening authority
that are ultimately responsible for ‘cleaning up the battle-
field”” when defense counsel are lazy-or incompetent in meet-
ing posttrial deadlines.!33 This counsels caution for chiefs and
SJAs. Even when the defense fails to submit 1105 matters, or
submlts ummagmatrve, routine matters in srgmt‘ cant cases,
the government is. oblrged to protect the accused’s interests
and ensure that' the convenmg authomy considers any infor-
mation that mlght benefit the accused The courts have
emphasrzed that the posttrlal clemency stage might be the
accused’s best and’ m0st realistic hope for sentence relief.!34
This fact, coupled ‘With the appellate’ courts tendency to hold
the government strictly liable for even the defects of defense
counsel, means that chiefs should'do all that they can to
ensure that the record reflects the efforts made to present all
potentially favorable information to the convening authority
before action. , v

o . ' v b Tt d

Do Nor Include Informanon Not Requzred

Resnst any: tcmptatron to mclude graturtous information in
the PTR. .Do not make direct reference to the soldier’s race or
sex.135 Stick to the Manual’s requirements and do not embro:-
der them. o IR

Be Careful About New Matters in the Addendum

After the time has elapsed for submission of clemency
matenals, the SJA may supplement the PTR with an {‘adden-
dum,” addressed to the convening authorjty, which summa-.
rizes the defense submissions and . recommends to the,
convening authorrty what, if any, relief to grant (o the
accused 136 If the defense submissions arguably raise a legal
error, the SJA must address it in the addendum, even if only

“a statement of agrcement or dlsagreement with the matters,
ralsed An analy51s by the staffJudge advocate is not.
requrred "3 If the material in the addendum i lS 'considéred
new material, the govemment must serve anew the addendum
on the defense, which again has an Opportunity to respond.!38
Normally no reason exrsts to respond to the defense asser-

N : . PR N . A

tions, unless they are unusually complex or facially valid, or
the issue has been well-briefed by trial counsel and may be
included in the PTR to give a boost to govemment appellate
attomeys who will handle the case.

The govemment must not be $0 ﬁxated on processing that it
does not,’where appropriate, raise new matters in the adden-
dum (the time for additional defense response is not
deductible from the processing time clock). The government
should not, however, feel that it must rebut every defense
assertion, causing the government to squander resources on
marginal issues. The government should fight any tendency
to:circumvent: the rule by (1) not responding to the defense
submission in writing, doing so orally when the case is pre-
sented to the CG; (2) ignoring it all together; -or (3) mention-
ing it, but aggressively claiming it is not a new matter. All are
bad ideas. At this stage the case is virtually over. Do not risk
introducing error, If a “new matter” needs to be raised, raise it
and serve the defense Losing a few days at this stage better
serves the system and the interests of justice than miscasting
the rnatenal and having to endure a rehearing or being forced
to start the posttrial process anew. .

‘What About a Meeting with the CG?

Convenmg authorities routinely receive requests for posttri-
al meetings with accused soldiers and, more commonly,
spouses and parents. - There is no requrrement for the CG to
ever meet with anyone. One danger in meeting with one
aggrieved party is the difficulty in denying later réquests.
Choosing to'meet one party does not'in any sense bind the CG
to meet anyone later, it simply sets the .sort of precedentithat:
later unhappy individuals will argue to IGs and congressmen.:
While the better practice is to deny- all such requests and for
the parties to meet with the SJA, the decision rests solely with
the CG. The chief and SJA simply owe the CG their best
advice, who may consciously choose to create a precedent that
he or she may later break:: The CG should never meet with'
anyone regarding the case without the SJA or chief being pre-
sent. :The CG should be briefed on not committing to any-
thing other than careful consideration of what the party says.:

S o s s L

133 United States v. Carmack 3;7:M'J 765 (AC M.R. 1993). “Defense counsel's failure to submit anticipated letters or to request delay pursuant to R.C.M.

1106(F)(5) constituted ineffective assistance of counsel. - “There is nothing else the convening authority or staff judge advocate could have done .

. to ensure ade-

quate representation,” the court noted. (“They are stuck and ‘left holdmg the bag.”™ Nonetheless |t set asrde the action and retumed 1t for a new recommendauon

andacuon e L GE e

“In another case, the ACMR found some* b6m’for convemng authority ﬂexlblhty when the defense failed to submit 1105 matters on time and submmed them
after the convemng authority took action, but before the record: was shipped. - In this instance, the ACMR found that the convening authority could consider the
matters “with a view towards recalling and modifying his earlier action if the action had not been published, or if the nccused had not been officially notified, or if
the record of tnal had not been forwarded " Umted Stmes v.:Maners, 37, M J. 966 967-68 (A.C.M.R. 1993).

134 See United States v. Boatner, 43 CM. R 216 (|97l) Unlted States V. Stephenson 33M.J. 79, 83 (C.M.A. 199)).:

135 In one case, the COMA noted lhat a “Racral/ethmc Identrﬁer" was ndded 10 the result of trial, which was part of the record that accompanied the PTR to the con-

vening authority. “We have prevrously condemned inclusion of such matters in court-martial records .

. We reiterate our position that the race or ethnic group of -

the accused has no besring on military justice and shall not be referenced in official documents pcrtammg thereto.” United States v. Brice, 33 MJ. 176 (CM.A.
1991) (summary disposition). The COMA condemned references to sex as well as race in the PTR, in United States v. Brannon, 33 M.J. 179 (C.M.A. 1991) (sum-
mary disposition). See also United States v. Johnson, 33 M.J. 1017 (A.C.M.R. 1991) (memorandum opinion). The Manua! permits the SJA to include “any addi-
tional matters deemed appropriate by the staff judge advocate,” including “matters outside the record.” MCM, supra note 10, R.C.M. 1106{(d)(5). This does not

grant license to gratuitous discussion of the sex or race of the accused.
136 MCM, .rupm note 10, R.C.M. 1106(fX7).
'37Umted Stntcs V. Wllhams-Oatman 38 M J. 602 (A C M R l993)

e

138 United States v. Godfrey. 36 MJ. 629 (A C.M. R 1992), reh gdemed 38 M J. 168 (C M. A l993) Unlted States V. Nomtent 34 M .l 224 (C M A l992) Unlt-

ed States v. Narine, 14 M.J. 55 (C.M. A, 1982). : [k S
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‘A memorandum of the meeting should be kept.. The conven-
ing - authorrty who takes final action'ion the case should be
briefed if it is not the same CG, so that a record exists of the
- convening authority’s having considered: the information
raised at the meeting, if it is not included in the 1105 matters.
This information .is independent of the material submitted
under R.C.M. 1105, unless the defense expressly iasks the CG
to consrder it. - ST

| DevelopaPrincipled Basis SR T
for Assessing .Clemency Requests ;i

l Y i\le--.,xt S D b STCIE IR HEEE R

. Not all clemency requests deserve equal wérght, though all
must be analyzed.. The convening authority will, in certain
predictablé instances, ‘grant some clemency. ' Importantly,
clemency .should be granted when the’ hecused is shown fo
have ‘coopérated with' theé’ government 'in ﬂovrdmg informa-
tion ‘or {estimony for which the accused as not prevrously
bargairied. A soldier who provides posttrtal assistance that
leads to the apprehensmn or conviction of another soldier

$hould be helped. This has two srgmﬁcant benefits: (1) it .

sends a signal to the soldier that it is “worth” helping the gov-
ernment and that his cooperation, though often, self-serving,
was a step toward rehabilitation; and (2) it tells the defense
commumty that soldiers are likely to be helped when they
cooperate If clemency is commonly granted under these cir-,
cumstances, then the government can negotiate candidly wrth
defense counsel (“clemency is routinely. granted”) without
appearing to make.a promise, that;could be considered. sub,
rosa, or which would subject the same accused to-impeach-!
ment-at ‘trial for having bargained with the government for
posttrial testtmony trashiy SE i
(R I PRI : r REZEENT
Do Not Gch Double Credlt
! “”e’f?ul'ri:!w'. Ca i i i
. Submissions may-validly- state a host of compass1onate fac-
tors, -from the. impdct on family members to the predictable,
indelible stain of a federal conviction. The defense may raise
anything, so reasserting facts'ard arguments advanced at trial

.......

rinfo U RIE A

‘ )

is-not improper.: However, the CG has no obligation to give:

these arguments new or additional weight when they were
heard and presumably considered by the sentencing authority.

Additionally, the CG: may have considered some of these fac- « - -
tors—pleading guilty,’ the savings of resources in warvmg cer- "’

tain rights—in approvinig a sentence cap as part of a pretrtal
agreement. That the matters were raised at trial should not in
all instances be dlSpOSll‘.lVe The government must recognize

should be willing to corréct anomalies when tl1ey occur..
howt L

Consider the Forum + )

“Soine c0nvemng authorttles are less’ llkely to distirb ﬁnd-l

mgs and sentences of pane]s—as opposed to those from mlll- ;

tary, judges—on the theory that the panels best. reﬂcct the
sense of the commumty : e e

RYREH 51 .

i

PP
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that such a creature as’a disparaté ‘sentence exists, and RN !

,-than R.C.M,
.+ matters.”” In any event; the UCMJ—as legislation—is-superi--
“or to'the Manual—a" regulatory creation—and the broader lan-
" guage of Article 60 provides betfer protection to the accused.

L Analyze Other Factors :

Look at any factors pecuhar tb the case, mcludmg coopera-
tion with authorities aiid restitution.’ Restttutton for example,
should be further analyzed to determlne ‘whether it was ‘volun-
tary, and whether it could have been made before trial but was
held until aftér trial to see whether it was necessary—that Is,
whether the accused beat a deal or received & fine with contin-
gent conf' nement. Fmancral obligations should be considered,
as mnlltary communities may be more amenable to financial
clemency than a reductton in confmement However the
mere existence of heavy financial obllgatlons should not ment
mordmate weight, especrally when the obltgatlons are a result
of an irresponsible or extravagant ltfestyle !
f”,“ T Listen to the Trial Counsel | -

§ AR

Counsel can, of course, be “too close” to a case, and thetr
recommendations have to be distilled for their understandable
biases. The chief should talk to the counsel when clemency is
being considered, - however, because the;trial counsel, as 'the
government representative closest to the case; may provide
flavor, and background not evident from the record of: tridl-or
the defense’s submission. et

ot

- Consider Nontraditional Clemehcy @ @™

' An accused’ may request,’ for example, that rather than
reducmg _|a|lttme, ‘the convéning authority support the accused
being ‘placed in Track IMI residential treatment for alcoholtsm
Althottgh this fequeSt may be a subterfuge to avoid confine-
ment’ for a period, it may "make sense, gtVen that the govern-
ment is cominfitted to helping return the convicted soldier to‘
socxety in the b‘est shape possible. ' Granting such clemency—‘
or supportmg such a, request when the convemng authorlty
lacks the authortty to actually enforce such a transfer—hel 5.
the soldter and can be consistent wrth the broad pnncrples otj
dxscrpllne that gtrd the sentencing. process ' Lo

AT

Consider Anythmg That the Defense Submrts

Do not be stingy in interpreting the requirement that the CG-

' consider - clemency submissions. The COMA made clear that:

Article 60’s authorization for the accused to *'submit-: i mat-
ters for consideration by the convening authority” is broader"
.1105(b)’s .authorization fo submit ‘any written

Therefore, unconventional defense submissions, such as:
videotapes, should be presented to the CG, for consideration.

"Although the"CG is tiot required to watch'all or part of them,
,the chief should make sure that someone does $0, guarantee-

e

- ing that an accurate! synopsrs can be provrded to the convemng !
authorrty 139° ‘ U U

P cagne Lo

S R TN S R

139In United States v. Davis, 33 M.J. 13, 15 (C.M.A. 1991), the COMA held that Article 60°s broad language “mclude[s] almost any ltem," SO that the convening
authority should consider “anything which an accused sends.” Rule for Courts-Martial 1105's limitation to “written” inatters “clearly #'inconsistent with Article '
60 and the legislative history of the article.” Id. at 16. There are logical limits to the extent to which the defense can burden the CG in “considering™ material. See,
eg, United States v. Lester, 35 M.J. 657 (A.F.C.M,R: 1992) (convening tauthority wds not required to obtain and read a book menttuned m llOS submtssron thts
opinion was published in the advance sheets and then withdrawn from the bound volume, but its teaching point remains valid). . o .
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Respond 1o Assemons of I.egat Error ©

The addendum must address assertions of legal error by the
defense Addressmg the error’does not mean generatmg a
eomprehensnve brief to answer the defense assertion. ! It ‘does
mean raising it to the convening authority’s attention and
advising the convening authority about the merits of the
claim/}40 . The purpose of these rules is not only maximum
due’ process for the accused, but correcting “errors at the low-
est level of review. 140 The Wwisest course’ is to address any
assertions of legal error raised by the defense, even those.
raised after service of the PTR, before the.convening authority
takes final action. ‘42

Ensure That the Convenmg Authomy
! Conszders All Matters Submztted

The requnrement that the convening authomy consnder any-
thmg submitted does not mean that an accused may require
that the CG read or view endless submissions. The chief
should sift all of the material for the STA~—who may summa-
rize the contents—so that the SYA can accurately represent the
contents to the CG, who may seck more information if so
desired. - The COMA has emphasized that *“‘consideration’ of
a videotape does not mean that a convening authority has to
view it ‘minute-by-painful minute” or that the convening

. authority must “read every word on every page” of a long

document;143 - an accused may not force the CG to watch The

Court-Martial of Private Eddie Slovik or to read The Red
Badge of Courage. Chiefs must ensure that SJAs are meticu--
lous and even-handed in presenting clemency matters, includ-

ing recommendations from the sentencing authority.'4# The

record should reflect ‘that the convening authority considered

everything that the defense submitted, which can be accom-

plished in a number of ways: (1) the CG can-initial docu-

metts with a notation'such as “noted” or “considered”; (2) the

addendum can list all of the defehse submissions as enclo-:
sures; and (3) an additional memorandum can be prepared for:
the CG’s signature, stating that “1 have considered” the fol--
fowing items in makmg my decnsxon regardmg ﬁndmgs and

sentence, 145 : it

MOMCM, supra note 10, R.C.M. 1105(b)(1), (©)(1); 1‘106@)(4) ).
41 Urited States v. Hill, 27 M, 29435 €M A.1988). * :

iy

‘42 Although the ertor may be tmted for prejudwe, “in most msza.ncev. fmlure of the staff Judge advocate . ,

by R.C.M. 1106(d) wili be prejudicial and will require remand.” Jd. ot 296.

Knaw How to Sth a Record i

No one graduates from law school knowmg how to write a
promulgating order, assemble 4 record of trial, or package it to
the Clerk of Courts satisfaction. ‘The chiéf of justice, howev-
er, must know how to'do‘all of this' well enough to exercise
sufficient supervisioﬁ’-and to assist’ when necessary—to
ensure that it is accomplished properly. Sources include the
Manual, AR 27-10, the Clerk’s Notes in The Army Lawyer.
and the periodically published Clerk of Court’s Notes on Post-
trial’ Processmg that ‘provide almost literal page-by page
instructions on assembling records.!45

The Processing Time Treadmill
u A incompetent attorney can delay a

» " trial for months or years. A competent® I+ "
. a“orne)? Can de[ay one even ‘Oﬂger Mg, sl

Nothmg captures the attemlon of supemsory Judge advo-
cates—or unites pracncmg trial counsel in resentment—than
the “flash reports” on military justice processing tinie. The
processing time “standings’ "—originally designed to ensure
that no €ases violated the ninety-day “Dunlap Rule"14¢ ~“have
become, 'in many quarters, arbiters-of the efficiéncy of mili-:
tary justice operations and, to many, a misleadifig measure of
the quality of justice dispensed.  While many good reasons’
exist to move cases swiftly—especially in the mobile, draw-
down Army, and especially overseas—a chief of justice needs
to manage processing time ‘adeptly and honestly, while ensur-
ing that cases are tried well and that counsel and criminal law
NCOs do not place disproportionate emphasis ori slashing
processing time,

Place Processmg Ttme in C’onfe.xt Why It ls Imponan:

et

’/“Jusncel}elayed SR

2

‘The lcmger a case takes to go to mal the more that can.go
wrong: memories fade; witnesses disappear, PCS, die, or
change their mmds, cvxdence is lost or mxshandled 3 danger-—

5

ST

.to prepare a recommendation with the contents rcquired

s i ',.—

143 Davis, 33 M.J. at 16. “[W]e believe that Congress intended to rely on the good faith of the convemng authomy in decadmg how detm’le(i hls cﬁhsnderaﬂon

should be.” Jd.

144 An cxpected changc 1o the Manual will require the SJA to mform the convening authority of any clemency recommendation made by the sentencing authority,
unless the defense expressly requests to the contrary. Previously the Rules left this responsibility to the defense (R.C.M. 1106(d)(3)), but the proposed change
would codify case law which has found plain error whcn the govemmem has failed to ca!] these rccommcndahons to the oenvemng authority’s attcnuon Umted

Statcs \d Clear, 34 M.J. 129 (C MA. 1992}

i

T

143 United States v. Hanu;ns,zsm 338 (ACMR. IQ&S},UmIedSmtesv Crmg,28 MJ.321 (CMA. 1989).. e T o

'“There are mynad ways toerrin prepzmng a record of tnal mcludmg fmhng to ensure that the ongmal record comams all ongma} documems. mcludmg proof of
service of the record and PTR on the accused, and forwarding all excess leave papers and orders transferring the accused to another jurisdiction. When'in doubt,”
call shead to the Clerk’s office; they are. wﬂlmg to provide guidance by phone. especaally when the quesnoner has done some initial spade work in attempting to -

resolve the issue.

L«" ST

141Evelle I. Younger, quoted in S. BEHRMAN, THE Lawyer Joke Book 127 (1991)

148 Dunlap v. Convening Authonty, 48 CMR.757 (CM.A. 197).

b : ;
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ous soldier remains free... These are some of the reasons that
contribute to the belief that justice delayed is justice denied—
not only. to an accused whose fate hangs in the balance, but to
society and the military community, which have an;interest in
sanctioning the guilty and in returning a not-guilty soldier to
duty. Speedy justice enables the innocent accused to move
on. Conversely, as time passes, and the nexus between the
conduct and the sanction becomes more attenuated, the equi-
ties, tend to shift in favor for 'the guilty accused.. The chief
must ensure. that counsel, focus with sufficient. intensity on a
case at an early stage and.maintain that mtensrty by not lettmg
a case languish. I ;

Reduce the Pressure for Bad Deals

While commanders are interested in discipline in the broad,
theoretical sense, they generally are most interested in disci-
plining the particular soldier facing charges..As.a case begins
to age and the accused (who is flagged and normally not per-
forming .his; official dutles) continues fo fake up, space that
could be_filled by a productive soldier;and requires special
care (time; off to trayel to defense counsel’s office, unit wit-
nesses (o Article 32s,.39(a) sessions), the commander
becomes less iinterested in a particular dlsposmon of .the case:
and,most interested in its completion. - His focus is discipline!
“flash-to-bang,” not the JAG Corps’ processing time arith-
metic. This motivates some commanders to support disposi-
tions .that they would otherwise reject:  less time-in
confinement, chapter 10s. . The command and the interests of
discipline, then, are served by speedy processing of cases. An
accused should not receive a w;ndfall ‘because .of the govem-‘
ment’s inefficiency, . oolinoe 0 G

Someone Is Keepi ng Score'49
n A P R P P A1 LT B
The JAG Corps, for better or worse, keeps track of process-
ing time with excruciating detail. . Jf not the chief, then the
chief’s superiors will be rated, in part, on processing time. A
busy, jurisdiction should strive to be in the middle of the pack
on,processing time, reflecting a general efficiency in getting
cases to trial. Conspicuously slow processing time may indi-,
cate inefficiency. Watch for an anomaly in a certain category
of processing time—such as, preferral-to-trial or action-to-dis-
patch—inspect your processes for causes, and allocate
resources to correcting systemic problems.

W lr‘

Reducing Processing Time
[ SEAS T LTI S P I T
Proccssmg time can be managed and reduced internally
without resortmg to glmmtcks or makmg concessions to the, .
defense in exchange for “eating” processing time.

Track ‘Processmg Trme Intemally

The chief must have a rellab]e, easrly understood system for
tracking processing time. Several versions are present in the
JAG Corps. Select one that fits your purposes and docket size

and, use it it. ;Whichever system that you select, the pretrial sys- |

T i R i Poar o
T Y ' ] P 1 b ey e

|49“Your concern should éxtend to'how ‘well the ‘case is tried, not merely processmg timés or conviction rates.” Policy Lettér, Office of The ’.l'ad:ge' Advok:hteﬂG‘lcn; 1

s

tem should show:the accused, charges, counsel, and dates for
the following: earliest offense, date of discovery, preferral,
action at the special and GCM levels, Article 32 date, date that
the Article 32 report was completed, date of referrals, service
of charges on the accused, -and the trial date. Jtialso should
reflegt, written defense delays and should compute raw time
and government time. Some programs can incorporate a ‘red/;
green/amber” .system that rates cases depending on various,
markers.!3¢ A mechanism for pre-preferral tracking of signifi+,
cant cases should exist that.ensures that.cases are not lost sim-,
ply because the processing time clock has not begun, and that
commanders do not forget to flag soldiers,, -~ . : ‘
NI T
Do Not Rush to Preferral

Do not prefer hastlly just because 2 cnmc has been commit-
ted. If a soldier is not in pretrial confinement, preferring
charges, before other required procedural matters occur,
accomphshes little. However, the trial cqunsel must be sensis:
tive ito the salutary effects of prompt preferral, including the
important perception by soldiers, victims, and the accused that

the command Teacts swrftly tocrime, : ¢ . - e
TR BT R T
Lme up Evrdence and Wltnesses Before Preferral B

lu . . )

f R RTHIGRE
Wamng to prefer should not be a llcense for counsel or law
enforcement to approach the case in a leisurely manner. -1t is,.
rather, an opportunity to perfect a case by reconducting inter-
views, taking exemplars, and getting evidence .to the lab;;
Consequently, on preferral, the government can’ credlbly
announce that it is ready to proceed B g s !
I S, v g ‘\‘.,v:\!nr I
D e Draft Charges Carefully R
J T TS S N R |
Carefully wrntten charges, drafted after a clear analysrs of |
the‘ avajlable evidence, helps focus counsel ‘on the key issues
that the government must prove, eliminates unnecessary
defense motions—such as, bills of particulars—and makes for.
a better prepared case. Counsel who draft charges hastily or:
prematurely often are required to later ‘amend.or.dismiss
charges that initially should have been written properly. . - - -

Identify Article 32 Investigating

. Ofﬁcer (IO) Before Preferral
The ﬁrst step after preferral of a likely-GCM is appointment |
of an Article 32 officer. Counsel should obtain a name from

 the command before preferral, so that the 1O can clear his or

her calendar and serve notice of the Article 32 heanng on'the

. .day of preferral, . , - D ;

Prepare Forwarding Indorsements so That L
Al] Are Slgned on the Day of Prcferral o -

Efﬁc:ent legal clerks should prepare all of these documents.
at the direction of the trial counsel, so that a case goes from

- . preferral through'all levels of command 'on the same day.
’Trlal counsel should keep the commanders—who will be

7int ot i e b 1,)’ ‘l;/llH IR PRI T T R

eral, subject: Providing Prosecution Services (30 Nov. 1988) [unnumbered policy letter).

150 For example, one day from preferral through the SPCMCA would be green, two days would be amber ‘u{.‘d threc days:'tyotlld be red. The markers should be dnfr-H

+
rrrrr

for transmlttmg packets to and from headquarters must be taken mto consideration.
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e

asked to make forwarding. reedmmendations~—apprised of the
case as rt develops to avoid any surprises in the forwardmg
process. - L [ Lo A

Pt URPE !

Cost e i dp w1
Limit the De]ay-Granting Authonty of Article 3210s
PRSI BRI i

" Investigating officers should be issued standard letters from
special icourt convemng authonties that .grant them. narrow
authority to approve,; in wnting. delays for a short. period of
time, such as seven or ten ddys. Require SPCMCA approval
for.longer delays. This keeps, the defense from receiving
delays informally, or from pressuring the 10, who is frequent-
ly. a peer, into “gentleman’ s(”delays, which escape the scruti-
ny;of the SPCMCA, the, ofﬁcral who should be more attuned
to the need to move a case expediuously

Closely Monitor Clerks in Processing Article 32 Reports
,,,,,, l
This is solely m the government s control Article 32s
should be summarized. accounts of the proceedings. They
should 1ake prionty over most other, duues and be produced in
a matter of days.

[T R i .
‘\l,[r 14 Wi i ilrk‘ :

Prefer Charges Early m the Week

Preferral ona Fnday only means “eating a few days before’
the case can progress., Prefer eatly in the week and seek an
Amde 32 investigation that same week.

Serve the Accused‘ Within a Day of Refenai .

There should be no “dead time” after referral. The chlci"
knows when referral is commg and should 'be prepared to'
serve immediately When servmg soldiers in remote locations
or confinement facilities, it is permissible to serve via facsimi-
le or to arrange with someone to conform a copy of the charge
sheet to reflect service of charges.

= . “The Govemment Is Ready"'

‘Be prepared to honestly seek a trial date three or five days

after serwce of referred charges. If a dispute wrth defense

1

151 %5 time of peace no person ri'my, against his dbjection, be brought to tridl . .

about the trial date arises, seek an immediate arraignment and
an Article 39(a) session to set a trial date. There is no need to
waste time arguing with the defense over responsrblhty for
processing time. After the passage of three or five days, the
government may insist on arraignmient.!s! Arraignment stops
the speedy trial clock and enables counsel to assert on the
record the government’s willingness to proceed.!532 Once
arraignment has occurred, however, it is more difficult to
change the charges, which demonstrates in tum, the lmpor-
tance of carefully crafted charges at preferral 153 g

Get All Delays in Wrmng

: : A
" Never agree to informal or handshake defense delays “I'}l
cover you with delay” is the defense counsel’s equivalent of
“the check is in the mail.” Get the delay in writing. Unless
the de]ay has been approved by the convenmg authonty or the
rnilltary _;udge, do not count on deductlng it from either
clock‘54 . . , o o s
Be Aware of Both the Speedy Trial
Clock and the Processing Time Clock

» They are not the same thing, . That a case has good process-

ing time does.not necessarily mean that the time will be
deductible for speedy ‘trial purposes.’ Ensure that delays are
documented and Jusnﬁed in accordance with United States v.
Carlrsle'55 and its progeny Most delays will count for both,
but the speedy tnal clock is by far the more important and less
forglvmg 136

g eloret
.

Reproduce Exhibits Rapidly .

;‘,Co,u/nsel ;must understand that their responsibility extends
beyond: the courtroom, They should ensure that community;
resources—stuch -as, the Training Aids Support: Command—
are aligned to reproduce exhibits properly and in a timely
fashion. For example, photographs should be five by seven’
mdhes (never Po]arords) ideally ‘in color and when relevant

.ina general ‘court-martial case within a period of five days after service of charges

corina specml eourt-marual within & period of three days after service of charges " UCMI art. 35(!988) Stnctly, the five days is really a week, because the
date of service and the date of tqal are excluded. See MCM, supranote 10, R.C.M. 901 discussion RN

152 MCM supra note 10, R. C M 707(b)(1). The govemment should | be ready to go when lt represents that it is neady, A prepared, alert, or daring defense counsel

could take advantage of the ritual incantation “The government is ready.”

1535ee id. R.C.M. 603.

154411 ¢ . pretrial delays-apptoved by a military judge or the convening authority shall-be exeluded whén determining whether the: [speedy trial clock) has run.”
1. R.CM.707(c). This 1991 change to the Manual provides a flexibility not previously present. Should the government abuse it however, by geiting convening
authonty approval for specious delays, expect the nppe!late courts to crrcumscnbe ns scope .

l55"0N DAYNUMBER 1, EVERYONE ASSOCIATED WITH A CASE SHOULD KNOW WHAT DAY WILL BE NUMBER 120 Umted States v. Carhsie 25 M 3.
426, 428 (C.M.A. 1988). i

138The speedy trial clock no longer can be calculated with total certainty. *Alihough the' Manual requires trial within 90 days for soldiers in pretrial conﬁnemenl
(§ee MCM, suprd note 10, R.C.M. 767(d)), in 1993 the COMA ruled that the tequirement of Article 10, UCMJ, that “immediate steps $hall be taken to & . .try” a
soldier in pretrial corifinément “or io dismiss the charges and release him” is paramount to the Manual. The UCMY's statutory requirement trumps the regulatory
requirement of the R.C.M. (by which the President promulgates regulations pursuant to statute). Therefore, counsel always must be prepared to defend against an
Anticle 10 motion. The Manual provision remains valid but not conl.rollmg The 90-day Burton speedy trial rule is dead. Although 90 days'and “even longer peri-
ods of delay” are often justifiable, “[wle happen to think that 3 monthis is a fong time to fanguish ina brig awaiting" trial, and an Article 10 motion would lie
“where it is established that the Government could readily have gone to tnnl much sooner,” Umted States v. Kossman 38 MJ 258 261 (C. M A 1993), overruling
United States v. Burton, 44 C.M.R. 166 (CMIA. 1971) :

[V v
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tulers or color charts should be placed next to'items. 157 Many
éxhibits can be reproduced before trial, at which point the trial
counscl can ask the ‘judge on the record to permit substitution
of photographs or oiher deprcuons and actually present“ the
subsmutes to the Judgc for markmg and adm:ss:on 158 1

T o

-1,

i s

Tum Around Brrata Qu:ckly - e

Counsel need 'torca]ize {hc signiﬁcance of their review of
the record, but must not be consumed with editing it. Unlike
congressmen and the Congressional Record, counsel do not
have the privilege to “revise and extend” their remarks. All
counsel discover themselves having said something they
regret or. which they could have said: better. Better to Jearn
from it than to struggle with trying to alter the record. In
rev;ewmg records, counsel should concentrate on their argu-
ments and the s:gmﬁcant parts of the trial that could have
jurrsdi)cﬁonal impact: entry of pleas, return of fi ndmgs, and
sentencing. They also should correct significant misspellings
and ensure that technical terms are. accurate. .

HES vv.,-.. woes b . S

Momtor Court Reporters -'

- Reporteérs have the curse and advantage of holding jobs that
aré highly :quantifiable. . Set-a standard of page production to’
which, reporters will be held accountable. A standard should
be flexible enough to account for-many variables, such as,
inarticulate speakers, the use of interpreters and highly. technh
cal testimony, A typrcal reporter should Bc able 1o produce{
about eight pages of testimony per hour spent typmg. or about
forty record pages per day. Chiefs should monitor not only
reporters’ page productron but also the quality of their work.
Reporters need to use spell check or consult counsel before
taking a guess at spellings and acronyms (as previously noted,
counsel share responsrbxhty for the accuracy of: recordé)
Chiefs should review records and errata, watching a reporter's!
accuracy: and efficiency closely and providing extra guxdancev
and trammg for new or, strugg]mg reporters. . S .
Ch:efs should not operate on a ngrd “ﬁrst-m frrst out"
basis. In consultation with the lead reporter, the chief should
consider the number of records in process as well as the near-
term docket. It is often more efficient to bring to completion
one or several gmlty pleas before tackling a protracted contest.

not beholden to their voice tapes. Althotigh' the reporter actu-

‘ entnes 160

ally présent for the testimony should be marginally bewer pre-
pared (because of ;preésence in: court, anticipating: ténor -and
gaps), this is outweighed by the efficiency (and, collaterally,
team- burldmg) forced by tapc sharmg and shxft work in court.
L T N S LT R LR RTINS S RSN
Pre-Posmon Posttrxal Revrews
Explort the lag txme bctween the' end of tnal and authcnuca- '
tion by the military judge. Bdnng this time, a draft PTR
should be ‘prepared and staffed %o that the SJA can sign it'on
authentication.'! The information required for the PTR~-result
of trial, background ‘data’on the accused—will ‘not thange
between the end of trial and ‘huthentication.  The' only matter
to alter will be the cletiency recommcndatron, if any. ‘and this
is more likely to be included'in the addendum than in the PTR
itself, ‘ it e
RSN At A ‘i LA ERRS VRS IV SO

Pre-Posxtron Promulgatmg Orders

¢
N PESSH G [REE Y

"The p’ostmal clerk should dratt the promulgating 6rder
simultaneous Wwith drafting the PTR. The information i$h most
fresh at this time, and the important tedium of reading the
entire record to ensure that charges are not dismissed or pleas
re-worked does not have to happen twice. "The “prom order”

then can be scrutinized by the legal admmlstrator and the
chief under cajm’ ‘conditions so that- brr final action'by'the CG,
the order can be published.” Shrpment of the record becomes a
priority on approval by thé convening authority, so drafting
the prom order at that time is dangerous for two reasons: (1)
it is a time consuming’ process that will delay shipment of the
record, and (2) drafting it in haste greatly increases the risk of
prpducmg an’ incorrect documcnt, triggering the fiurther }abor‘
and embarrassment of generating a corrected copy after the
Clerk’s office spofs an error. 159

s

" Carefully Supervise Preparatron of Forms 49(} and 494

Ensure that DD Form 490—the “blue cover” of the record
of trial—accurately reports the processing time, and that any
defense delays are reﬂccted in the remarks section and sup-
ported by allied papers or ,approved on the. record .The chief
also should ensure that the DD Form 494, the Court-Martial
Data Sheet, is accurate. The trial counsel should fill out the.
first column, followed by the posttrial clerk under the chief’s
supervision.. To avoid incurring the wrath of the Clerk’s,

Furthermore, in Jurlsdrcuons with several court reporters, . . -office, double check the entries, ensure that slashes and not
strong]y consider using reporters as teams. This is especially = -

easy in the era of open-mike reporting, in which reporters are

check marks are used, and that the answers in the convening
authonty s column_ are consrstent with the trxal counscl s

,

S
R

157 An excellent source of guidance in this area is an unofficial document pnmled “The Clerk of Court"s Notes on Post-Trial Administrative Processmg of Courts-
Martial,” by Mr. Fulmn the Clesk of Court, U.S. Amy Judiciary (Oc( 1992) Atis avarlable from the Clerk’s office. - . ., - . AT o

158 Ordinary physical evidence—such as, weapons and drugs—as well as facsrmlle evxdcnce. can be photographcd ahevad‘ét" urne and the ésubsdtutér;hut;i‘gjra;rﬁ
accepted on the record. It will help move the case quickly after trial, endearing the coynsel to reporters and case processors, and permitting them to focus sooner on’
future cases. L, ety E

139 The promulgating order is another exceedingly technical document that must be drafted. with great care.. It is the actual record of the accused’s conviction and
must be perfect. Sourges to consult include appendix 17 of the Manual, occasional Clerk of Count notes, and an unofficial but hcipful documcm entitled, “Checklist,
for. Preparing and Revncwmg Summarized Inmal Court-Mamal Promulgrmng Orders,’ pmduced by the Clerk of Court, Umtcd States . Amy Judrcrmy (23 July
1990} 1 S : : [

,ir St SRR \n:r; [ R L s .»;'
it :

190The DD Form 494 is rife wrth ambrgumes and compcmnd guesumxs Do yout besl to amwer them accurately. usmg LSAT-style lchc t!\at dictates that if nny
part of the answer is,“no™ then the answer to the entire question is “no.” For example, question 45¢ asks (referring to whether the PTR was served on the defense.
counsel), “If no, did the accused waive in writing the right to submit ratters and was the action taken subwcquem to the written waiver or did the time periods pro=;
vided in RCM 1105(c) expire before the convening authority’s action?”
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i Get the Record out the Door

The last bean that USALSA counts is the time from “action
to dispatch.” A well-run office should be able to dispatch’ a
record within twenty-four hours of CG action. The blue cov-
ers should be pre-posmoned with computations already made,
and only the date of CG action to be added. Clerks should
know how to. post the releyant papers, get the SJA’s signature,
and packdge the records. An advantage, especially in
OCONUS Jurisdictions, which are at the mercy of APOs, is to
get legal clerks appointed as mail control officers, enabling
them to deliver materials directly to the APO.16!

Listen to ‘Your Warrant Officer

Warrant officers (legal administrators) ultimately srgn for
the - convemng authorrty in promulgating: the' result of trial,
The prom order is the actual record of: conviction, and one of
the most' rmportant documents in the court-martial process.
The whrrant officer should scrutinize these carefully.
Although the chief should become familiar with the resources

provided for drafting prom orders—so that he or she can .

check the clerks” work-—deferring to, or at least seeking guid-
ance from, the other “chief” on details of wording makes
sense.!62  Warrant officers often do—and should—adopt a
near proprietary interest in documents that they sign.

Although helpful, their inclination to scrutinize should not be

exploltecl by criminal law' clerks or tempt them to perform
slipshod work with the expectation that the warrant officer
will clean up after them.” This advice applies to referrals as
well, but ‘posttrial matters are especially complex and subject
to arcane rules that have no relationship to one s skllls as a
lawyer lét the warrant educate. you.

R

Do Not Bargam for Trme

Processing time retains high VlSlblllly in the JAG- Corps
but it should not be a factor in assessing the acceptabrllty of
offers to plead guilty or clemency. A defense counsel’s
pledge to “eat the time,” should have no bearing on a proper
sentence limitation or whether an accused should return to
society sooner than a judge or panel recommended. Defense

offers to swallow processing time in ‘eéxchange for posttrial

clemency must be unambiguously rejected, but as'a matter of
course, counsel should not be in the posrtron of havmg to
trade for statistics.!63

A

[T

“The frustration with processing time stems in part from the
inability to quantify the unquantifiable: the quality of justice!
Nothing guarantees.that those ranking first in the standings are
dispensing the best justice. Processing time can be an indica-
tor of efficiency, and efficiency is a criterion for assessing the
quality of justice. “Justice delayed” can be less ‘meaningful
for all partres The ACMR recently chose to “caution supervi-
sory _|udge advocates agamst over-emphasrzmg the impor-
tance of court- martral processrng time to their staff judge
advocates.”164 Trial partlclpants should not over empha51ze it.
Chiefs of justice are ‘best dosmoned to ensure that it is placed
in its proper context that counsel are spurred to move cases
expedltrously, but that important or unavoidable delays are
memorialized and explained adequately to supervisors and
other interested partres Agam the government’s ob_;ectlve is
to seek justice. Sometimes domg the right thing also means
domg thmgs that slow cases down and thus; increase process-
ing time. The chief cannot let the processing time tail wag the
justice-seeking dog, nor can he set a managerral or leadershrp
tone that winks at do1ng so.

Counsel Comriranders,: Guard Agamst Conimand Influence

As any collector of military ju"s'tic‘e‘l truisms knows, “com-
mand influence is the mortal enemy of military justice.” Most
commanders especrally senior commanders apprecrate the
obvrous points about command mfluence-‘ they may not dic-

tate or influence a partlcular result, and may not intimidate or
1nﬂuence witnesses or “work the system so that a parucular

offender or class of offenders is treated in a certain manner.
Do Not Commit Command lhﬂuehce

A chref Of]l.lStICC must understand that counsel may be
unwitting agents of command mfluence and that intermediate
or junior commanders may be especially susceptible to com-
mand mﬂuence both as actors and as the objects of it. Trial
counsel owé commanders their candid advice, including rec-
ommendations as to disposition of offenses. They also are
good buffers between junior and senior commanders, because
they can discuss possrble disposition more openly without the
lmmedrate susprcron of command influence. However, coun-
sel must be careful ‘about the extent to which they pursue a
particular drsposmon of a case, especially when pushing for a
harsher drsposmon than a junior commander is inclined to
pursue. In these circumstances the counsel themselves espe-

i

161 See AR 25-51 for details on appomtment of soldiers as Ofﬁcml Ma.rl Managers lt can be accomphshed in overseas junsdrcnons wnth a memomndum from the
SJA. Some areas may require the soldiers to complete training before certification.

162 Ultimately, drafting of the prom order is something of an art, because no absolute right or wrong to the condensation of specrﬁcanons is requrred‘ The wordmg
should be terse, but suff cxently specific to put others on notice about the nature of the offense and to protect agzunst double jeopzudy s

i. ! i
1631n Umted Stntes v. Giroux, 37 M. .l 553 (A C M. R l993). the defense made a “condmonal offer for delay” in whrch it offered to accept responsrblllly for,
increasing amounts of processing time in exchange for increasing amounts of clemency for the accused. Although the government intended to reject the condition-
al aspect of the delay (and effectively did so by granting less clemency than the defense-expressed contingency), its mere approval of one of the delay periods,
without express rejection of the defense condition, created an ambiguity that the ACMR clarified in the accused’s favor despite its “strong recommendation™ that
SJAs “not entertain agreements of this nature in the future.” /d. at 556. :

. L o R ¢

16414 at 556.
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cially, when perceived to be agents of higher authorlty, ‘may
foster command influence. “55; sl bisnsup o0 b

Lrenr boenotriigr sl s

Perceptlons Are Crtbcal

caile s oy BT P S

AT

For lawyers to counsel agamst certam conduct because of
the “alppearance of 1mproprrety, somet|mes ts too easy. The
very subJectrvny of this analysrs makes rt hard to swallow.
es 1ally when the person swallowmg |s a mlhtary comman-
der accqstomed to actlon and precrslon It is acutely true,
however jm the arena of command) mfluence That a com-
mander meant pothmg more than detenence sternness and
safety i reachmg to a unit formatton about the evrls of drug
use or grunk drlvmg does not rnean that lus or her subordi-
nates dld not percerlve that they must be unduly harsh i 1n treat-
mg tl[us mlsconduct or that fellow soldlers and superv:sors
percelved that they should not testlfy for’ soldlers accused .of
these offenses If a soldler r'easonab]y perceives that a com-
mander 1s drrectmg a certam dlsposmon of an offense or has
created ‘an atmosphere in which ‘'soldiers cannot fully defend
themselves, then command inflience’ may well be’ afoot
regardless of the best 1ntentlons of the command N

PRI Vil

T s Relgn in Commanders
- ; FEE F IO R S V4 .

i
R

‘ Ch1efs may have to mtervene on behalf of trial counsel in'
thls area. A young prosecut‘or may not bé able to’ arrest the
attentron of a battahon or bngade commz'mder when an 1ssue
of unlawful command lnfluence arlses and the counsel ma

not be certam whether the conduct | constltutes command lnﬂu-
ence. Sensmvrty to command  infiuence issies “develop over’
time, making this an area in thCh the chlef’s experience
makes him especlally suited to an aggressrve mtercessory
role. Commanders frequently retort that lthe lawyers” are
hampermg commanders capaclty to mentor and develop thelr
subordmates m the 1mportant area of mrlrtary Justlce

Although untrue commanders will not be satrsﬁed w1th the
lawyerly answer ‘that the line between mentorrng and com-
mand influence i is “blurry and case-specrﬁc e ’

[N RIS P

Givepommahders'Speciﬁc,Ahswers o

SRV 3

“Teii commanders that they should ot d1 cuss dlsposmon of '

partlcular cases bgfore subordmate commanders make their
recommendations. Tell them that theylmay not redirect these
recommendatrons when they dlsagree with them. They may,
instead, act ‘contrary to the subordinates™ nonbinding recom-"
mendations and, in extreme or repeated cases of poor judg-
ment—such as, a string of light Article 15. punishments or
indppropriate exercise of Article -15 authority—the senior

wedT R T F L S SR R SR

'“See, e.g., United States v. Hamtlton 36 MJ. 723 (A C M R I992) (mdrcatwn that chief of j _|usuce. dcputy SJA and SJA mdlcated to reluctant spcclal court

commander may withhold or gurtail;the subordinate’s UCMJ
authority, itself a corrective measure.!66 While a case is
pending, a commander.must be scrupulous not to comment on
its merits, Although commanders have the right to their opin-
ions, they do not have the right to express them openly beforq
trial. The reason js that those who hear their comments. may,
reasonably perceiye, that they should:not support or. testify;on
behalf of the accused. Sanctions for violating this rule can be
extreme.  An alert counsel should be a party to thorough trial
level exploratlon of possible command influence to:avoid hav-
ing to reconstruct the. problem later and avert a more drastic
solution on appeab.!67" . 1. ¢ 1 Lo :

Te]l Them What They Carn Do,

. Commanders, want to have an impact, in the justice area.
Most of them put, great stock in the UCMJ, as undergirding
military discipline, and; they .do not believe that the Armyis
emphasis on leadership and mentoring should exclude discus-
sions relating to justice. .If a commander can advise a subordi-
nate on the best way to take a hill or-to aim mortar fire, then
the commander can and should be permitted tq;counsel on the
appropriate levels of punishment, choices.of punishment, and
otherissues relating to disposition of cases. : G
, ; e L /
When coachmg commanders on the tlghtrope bct,ween men-
tormg and unlawful influence the emphasis :should be on
“unlawful”,influence., Commanders may and should develop
(and therefore * mﬂuence'_’).therr subordinates. They should
do so, however, in a measured manner, perhaps monitored by.
a JAG. After a case is disposed of, for commanders to share
their thinking. with their subordinates is appropriate and dcsrr—i
able. Commanders should explain why, for example, they:
supported a general court-martial in one instance while in
another a field grade Article 15. .Commanders should point to
specifics about a case that help subordinates build their own
philosophical and analytical constructs—why, for example,
one. soldier’s record merited a largely suspended punishment
under,Artrcle 15 while another was given a “chapter 297 (Arti-.
cle 15.plus chapter 14) for similar conduct; why-the good
record of another soldier was irrelevant in light of that sol-
dier’s felonious conduct. ;The process of explaining philoso-
phy is critical to the development of junior officers and is not
unlawful command influence, because it is not designed to
coerce junior commanders or affect disposition of a particular
case. It enlightens a junior officer about a senior officer’s per;.
spective. Because there always can be an arguable subtext to
such mentoring—that is, that “you will do in the future as1
did in these cases”—it is best accomphshed in a semiformal

" or structured sétting, |deally in the context of an ofﬁcer pro-’

oL U o] R

authority that case would be “sucked up” to GCM level if he pursued more modest disposition resolved in favor of govemment but clearly indicated that JAGs
couldbeagents of command tnﬂuence) See also United Stutes‘v Hawthome, 22CM R 83 (C M.A, l956) GO LR T o v e :

froonowdd i t [P TERSENE DU T

l“AR 27- 10 supra note 12 para 3-7c

o

Goomiet g o ‘ i PR S

DT B B DR it et bt

167 The most common sanclions are precludmg the govemment from offenng sentencmg evrdence or from cross-examining defense sentencing witnesses. See, e.g.;
United States v. Clemons, ACMR 910182 (A.C.M.R. 16 Sept. 1992) (unpub.) (battalion commander’s “counselling” of subordinates regarding trial testimony
improperly chilled the witnesses; no relief on appeal because of substantial efforts at trial to counter the effects, including wide defense latitude in calling and
examining witnesses, and permitting accused to say what he believed other witnesses would have said).




fessional development class attended by a trial counsel, who
can answer questions and foster discussion. Use the JAG
School’s “10 Commandments of Contmand Influence” as a
teaching tool.168

Finally, appeal to commanders’ self-interest, not in only
retaining their jobs and staying out of trouble, but in ensuring
maximum troop loyalty so that they are maximally effective.
Disciplined soldiers are better soldiers. Soldiers who believe
that their commanders enforce discipline evenly are more like-
ly to be trusting and effective. Colonel Wiener addressed this
sentiment in 1978: .. . . ..

{Jlustice and discipline in the -military are
indivisible, because, as everyone with troop

experience has known since the beginning, a

unit subjected to injustice is ‘bound to b

undisciplined. Hard, even harsh treatment
" in difficult sxtuatﬁons is understandab)em,;

when fairly administered, and i§ therefore

acceptable, . But unjust treatment is certain .

to destroy morale and hence military effec-,,, "

tiveness. In short . . . justice and discipline
¢ . ;yareone and. mscparable in the mnhtary com-
munlty 169 R T [T

~'Conclusion: Keystones of the Systern

No single actor is indispensable to the military Justlce sys-
tem. The combination of roles of the key participants ensures
its faimess and effectiveness. No one is better equipped to
make a difference on more levels, however, than the chief of
justice, hence the position as keystone of the system. The
chief must be an efficient bureaucrat, insightful analyst, and

honest advisor. The chief must supply candid, accurate.

appraisals of cases to the!SJA and command, must coach and
lead counsel, and must communicate clearly and honestly with
the defense community. The chief must set a tenor of i integri-
ty while aggressively protecting the community and crime
victims. The chief may fill all of these roles well, rcgardless
of the experience he carries into.the job. Sufficient resources
exist to enable the chief to master the technical aspects of the
job. With a confident willingness to draw on all experience,
not only that received at counsel table in courts-martial, the
chief can effectively meet the only real job reqmremem' to do
justice.

FRY [k A

[
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e 0 i AppendixA ; [ SO S ."(
Sample Format: Prosecution Memo
MEMORANDUM THRU

CHIEF OF JUSTICE oy
DEPUTY STAFF JUDGE ADVOCATE o
FOR STAFF JUDGE ADVOCATE

SUBJECT Prosecumn Bnef UNITED STATES vii Soldzer
Name, Umt
. S o . £ ’ il
1. Summary ofCharges and Ewdenee T
[ENEAHE B VA
This section should include a capsulized account of the
offense, ‘written almost in newspaper format, s focus is pre-
senting a short version of the facts, before separatmg ‘them for
the purposes of charges, spec&ﬁcatnons and ewdenuary analy-
sis.

1) it

2. Specific Offenses and Evidentiary Considerations:

CHG ART SPEC GIST OF THE OFFENSE MAXIMUM PUN-
ISHMENT

S oF LIRS

a. Elements anG‘FonnofProof T B RS

(1) List each ‘element separately, followed by the evi-
dence that the counsel anticipates will be used to prove it.

b Potentxal Defenses: Forces counsel to cnncally assess
the case, Rarely should a “none” be entered hcre

L Mmgatmg Evsdence Compassxonate or other factors
that may mitigate punishment. Again, forces counsel to delve :
into the circumstances of this particular crime, as well as to
check out the background of the soldier and victims.

d. Other Evidentiary Considerations: Difficult or novel
evidentiary issues—such as privileges or hearsay hurdles——as ;
well as problems unique to the case or Junsdlcnon-—sucb as
witness unavailability or press interest. L

e

3. Unresolved Aspects of Criminal Investigation or Legal
Preparation: Gives those reading the memo a sense of coun-

orE Lk

168 The “10 Commandments of Command lnﬂuence, crcated by the Cnrmnal Law Division, TIAGSA, capsuhzee thc‘ grcatest ccmccms of comrnand mﬂucnee and ~,
contaitied in outlines generated by TJAGSA. {The 10 Commandments Command Influence are as follows: ‘ :

1. The Commander May Not Order a Subordinate to Dispose of a Case in a Certain Way. T ‘ ) . fiio
2. The Commander Must Not Have an Inflexible Policy an Disposition or Punishment.

3. The Commander, If Accuser, May Not Refer the Case.

chy

4. The Commander May Neither Select Nor Remove Court:-Members in Order to Obtain a Particular Result in a Pamcular Trml RN Lo
5. No Qutside Pressures May Be Placed on the Judge or Court Members to Arrive at a Particular Dcc:saon i R ‘ Jon L

.. ... 6. WitnessesMay Not Be Intimidated or Discouraged From Testifying. . SRl w
* ¥ 7. The Court Decides Punishment.  An Accused May Not Be Punished Before Trial, o
8. No Person May Invade the Independent Discretion of the Military Judge. ' ) R
9. Commanders May Not Have an Inflexible Policy Toward Clemency.

v .0 ¢ 10. If a Mistake is Made, Raise the Issue Immediately.

169 Wiener, supra note 85, at 18-19.
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sel’s progress, sense of work remaining to be done, or steps
skipped or assumed. :

r"" e

4, Dlsposmon and Sentencmg Consnderatmns' ’

s

135

a. Level of Trial:

b. Probable Sentence

¢. Minimum Acceptablc PTA Terms: ‘Counsel must come
on line with a recommendatxon Chlef deputy. and SJA then
comment here. g

ty

d. Alternate Disposition: Whether chapter 10, partial plea,
unusual disposition such as general officer letter of reprimand
or Article 15 should be considered.

SIS

e Pre{ir'lal Restramt
1ssues regardm xﬁegai pretrial pumshmem pull*ng of pass
prmleges, or rFsmctxon tant:ismouni to conﬁnemem

£

1.9, . ‘!“

TIFRTII el

f. Sentencing Considerations:

(1) -Personnel Récords:' No adversé fécords. > 7

7 M2) Priorconviction: Nore; . "it: Toli 7 e WL
(3) Aggravation: Cousnsel must begin to articulate spe-
cific facts about this case that are aggravating. . ... .15 o

OF E)ﬁu;nuatzon ﬁxcuses, cgnsiderations, that defense
mlghtargue L
gt i

!i - RN

E R

(5) Duty Performance What does command NCO

chain say about thls soldier? . : R

6) So]dxer Prof‘ le: BASD MQS GT famlly, depen—

dents; ‘anything else from the soldier’s fecord that describes

the total person. . » RETARTEHNEE LE Yk B ST
B T LTSS 131 RPN RELENE IS B LA ER
(et EE ) TR SRR 1 {
NS L

3 Encls ool
1. Draft of Charges
2.7 Alliéd Documents -

Note any, as well as any i)ossxblev

cobmeria o b

i BRI & Ainend.xB R
7}.&‘1 T RTINS S 1143 PO vt A C BERT P TR

. ... Frial Counsel 'l‘rammg Plan (METL) NI
Captam ' &

v ;',i "lr s ' o 1
I Preparatxon.; ‘ " : 5
R R CA S LTI o I

: A‘ Read' it e |

‘ UCMJ

2. MCM, not counting appendnccs

3. Criminal law notes and articles in- last twelve issues
ofTheArmyiawyer S RO

4. Last twclve :ssnes of the TCAP Mema V ey

Tl
5. Mos! recent yc,ar 'S USLW rev:ew of the Supreme
Court s cnmmal cases

SRR T R : ;

i

6. Al Advocacy Supplemems from TCAP Memo.
- Copy and Start own ﬁk: of them, me

[

7. ane sample 3ID prosecution bnefs draWn from the
exemplar file in Wuerzburg. Ve

8. Three,sample case files provided by chief, criminal

law.
9 Apretna] preparatxon checkhst :ff; ' L ;* ‘
110 AR 27- 10 chapters 1,3, and 5 SID Supp}ement to
AR27—10 .
f,f, i, USAREURRegs 600-1 1901, o fé":lfsai

At I BTN
12 AR 635- 200, chaptersl 3 10 13 14, and 15, .
13 AR 27-26 (meessxonal Respons:bxhty)
B, Skim: | ’ ' ’

SPE ]SS A

L Dagcsts for Coun-Marnal Reports (red books)

Prese s oy UL Vi

el

,.:,12 DngcstsforMJs nle S T

3. Milestones . b e
el L ws K A EEE
PR IR T Mxlestones b, K . 3 Saltzburg, et al Mzhtary Rules owadence PR R,
N RS W BT R Y44 sl bty wee drraalt 3 24 . , Tt
4, i ] ] .
1. Preferral of Charges (date) Imwinkelried, Evidentiary Foundations
2. Notification to Accused (date) 5 Mauet Fundamentals of Tri [ hn
3, Transmittal of Charges to SCMCA (date) " -, 5 Mauct, Fundamentals of Tria Techniques.
4."Review of Charges by SCMCA (date) Ceie et il 6. DA Pam 37.22 (Military Cnmina] Law Ewdcnce) SR
5. Transmittal of Charges to SPCMCA (date) . .
6. Appointment of Article 32 10 (date) S :: B K2 Asamplc mal notebook l: s A
7. Article 32 Hearing (date) o Ty e H f «‘ :
8. IO's report to SPCMCA (date) . S R e T 8. DA Pam 27—9 (Mxhtary }udges Benchbook)

9. Transmittal of Charges to GCMCA (date) w ERRREG T
10. Pretrial Advice to GCMCA by SJA (date)
11. Referral of Charges (date)

12. Service of Charges on Accused (date)

13. Docket Case (date)

14. Trial (date)

0y ‘51 2
: »9 ?ortnons of ARs 27 IG 635 2(50 not hsted in the
ad” section. . o :

10. Maieria}s ‘ffom mbst rccent Criminal Law
New Developments Course.

I T R R LA
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; ll Matenals from most rccent M!htary Judgcs Course.

12 Reccnt dockets, prctnal and pOstmal case status
reports.

13. Criminal law files in your office, guided by’ crimi-

nal law NCOIC.. T

I1. Milestones.

Each of the following events will be preceded by discus-

.H. Write, practice, and deliver a sentencing argument.

sion, coaching, and assistance from the senior trial counsel - .

(STC) or chief of criminal law, and followed by a debriefing,
discussion, and critique from the STC or chief of criminal
taw. The STC or chief will determine that the training goals
of one milestone are met before certifying the counsel for the
next step. Some steps—such as, D and E, H and I-—could be

accomplished in the same case, depending on the assessment’ D

of the supervisor and the needs of the office. Ideaily, howev-

er, the greater number of cases it takes to complete the steps, -

the more experience the counsel will absorb, and the better the
counsel will be able to concentrate on mastering each compo-
nent of the trial process. .- ¢ .

A. Prepare and recite the boilerplaté in a guilty plea.

Case: US.'v.
' Date: ' Co-counsel:

‘ B Draft and superﬁise‘;h¢ ;‘)re,ferrai of chargesl 1 _ o
: C&se:iU.S. v. ‘ D e
' Dﬂ!e.’ ] V : vv P , L T

~ C. Represent the government at an Article 32 investigation.

Case: U.S. v
Daze: Co-counsel

' D P repare mark and mtroduce prosecuuon ev1dence m a
gmltyplca S G e y

-Case: US v.£o ‘ =
Date Co—counsei" o o e
‘E Prepare rehearse and examine a govemmem sentencmg

wnmess in a guilty plea

Case: U s
Date: Co counsel

'F. Writea, snpulauon of fact for a gmlty,plca R
: RETIE I o
Case: U.S. v.
Date:  Co-counsel:

G. Cross-examine a defense witness in a guilty plea
NE AT R

Case: U.S. v.
Date: Co-counsel:

“Date:  Co-counsel: : o

Case: U.S. v.
Date: Co-counsel:

Write a prosccutxon bﬂcf

Yo e

Case: U S V.

Prepare and conduct voir dire.

L;,‘CaSC: U.S Yo e e

Date: Co-counsel:

K. Prepare and examine a merits witness in a contested case.

. ~Lase: US. v.
Date: Co-counsel:

. Introduce a piece of evidence through a witness in a con-

tested case.

Case: US. v. .
Date: Co-counsel:

.M. Cross*examme a defense witness in 2 contested case
;o Case; US v, Yot s
. Date: ',»',.Co-counsel' e i
: T e S o oy .
N Wnte.frehearse and dehvcr a closmg argumem in a con-
' tested case. ‘ ‘
A BEEFTE R

Case: US'v. . A

Date: . Co-counsel: .
[APE  EE .

O. Deliver a closing and rebuttal argument in the same
contested case.
el o T I BRI S
;o Case: U:S. voor o) 0, Vi ) HINTEF iR

; Case U.S’ v
Date: Co-\comse!; R

E'Case U.s. v

. Write, rehearse, and dehver an openmg statement. S

. Prepare jury i'ﬁjé,truc"tions"for‘ panelcase.” "

- Date: . *'«‘Co-caunsel‘ SRR LR R A

e . N

- Date: Ca-counsei L

. Prepare a trial notebook for a guilty plea.

Case: US. v. .
Date Co counsel:

[
CEREC: N R

. Act as lead counsel in a gullty plea in whxch assistant TC

is either a more experienced prosecutor or a senior trial
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.counsel. Receive debriefing and critique from a sénior
trial counsel or the chief, criminal law.

-+U.- Act a8 léad counsel in a contest in whith assisted by a sen-
ior trial counsel or the chief, criminal law. Receive

_ RIL ST . v1nte debrigfing/eritique from chief; criminal lawi &1
Case: U.S. v. . SRRSO SRR
Date:  Co-counsel: Case: U.S. v. o _
St one b g g ;i‘ar;»; I "i‘"-E'IT.‘Da,tre:)ls;fl;'cqt;oun‘sgi"‘ cloensiy ol v ﬂ i el
. . o “’ \ \‘ur {fu";
T. Prepare a trial notebook for a contested case. V. Contribute one document to the 3ID Tnal Counsel Re-
- oo source Book.
Case: U.S. v . Ao et i
Date: Co-counsel: Htem: cmtenilo
web iy eebaoo bas oo Date: -, L
wgnueth v b ey ! (] Heiy 1
B o L e [ . .
: RN e P T
' I T EI L TS BRER T A SURI I IR L YRR 12 EEO B NIFIEEIsT Ay
T R e T TN LI TaTh 1o L TE SR SPR PR VIS P PIURG DALY "ET;{}‘ we ) Hir'i"J,""‘IWE:‘J‘,“ -y
' . ‘; ARRPEE s e s gt
i N 7‘ o jll'i g
.. . _USALSA Report :

S Gl

N TE e T PR TRTAty 1L B

Lo

Environmental Law Division thgs
Recent Environmental Law Developments

The Environmental Law Division (ELD), United ‘Staies
Army Legal Services Agency (USALSA), produces The Envi-
ronmental Law Division Bulletin (Bulletin, designed to
inform Army environmental law-practitioners of current
developments in the environmental law arena. The Bulletin
appears on the Legal Automated: Army-Wide Bulletin Board
System, Environmental Law Conference, while hard copies
will be distributed on a Jimited basis. The content of the latest
issue (volume 1, number 11) is reproduced below: .. -,

Resource Conservation and Recovery Act (RCRA)

Dot son oatas oo vl O
" Fines ' M S

On receipt of a Notice of Violation (NOV) from the Envi-
ronmental Protection Agency (EPA), state;’ ‘or Jocal ‘authori-
ties, the installation environmental law specialist (ELS) must
ensure that all administrative rights are preserved. This
includes answering the complaint; raising defensed; and
requesting a hearing in a timely manner. Be aware of differ-
ences between EPA, state, and local procedures. -If penalty
computation worksheets or inspection reports, are not provided
with the NOV, a Motion to Compel their discovery should be
filed with the Answer, ' This approach i Is necessary as a result
of the experience with several EPA Regions not provndmg this
vital and basic information in a timely manner. The installa-
tion ELS should coordinate with the ELD through the
MACOM ELS, in all cases where a fine is assessed. Captain
Cook.

add o e
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T Umred States Army Legal Semces Agency

B o .
EERRGS TR IS AR £ Y | [AREKERPNIVE § 34 SFRUMAN

Clcan Air Act (CAA)

RS ITe I S BT
ol v [Title V Permit Assistance Guide . - 1y .

The United States Army Environmental, Hygiene Agency
(USAEHA) has prepared a guide to ass:st Jinstallations in
meeting the requirements of the new CAA Title V Operating
Permit Program, cnmled Title V Pgnmt Assistance Guide for
Army Installdtions. Thé gulde is’ well written and an exce] ent
source of information for attorneys and tcchmc@ personnel.
For a copy of the guide, contact USAEHA Aliy Pol)uhon
Engineering Division, ATTN: Lisa Polyak, Aberdeen*Proving
Ground, Maryland 21010-5422, DSN 584—2509/3954 or com-
mercial (410) 671-2509/3954. =110 an SIEPA B P

Installation CAA Compliance Status’ 2%

1 =0 LIRS
Most Army installations will have to submit an application
for,a Title ¥ operating permit no later.than November 1995.1
The responsible official—who in most cases will 'be the.instal-
lation commander—must certify compliance with all applica-
ble CAA requirements in the application and.annually
thereafter. At a minimum, states must require that responsible
officials certify that “based on information and belief formed
after reasonable inquiry, he statements and mfonnauon in the
document {application form or annual comphance certifica-
tion] are true, accurate, and complete.”? A false or negligent
certification is subject to civil and criminal penalties. Conse-
quently, as part of the Title V planning process, mstailanons
must carefully evaluate their current compliance stafus and
either remedy any noncompliance prior to fihng an applica-

tion or fully regori/the noncompliance in the ‘tipplication and
include a compliance plan and schedule. Army installations

IR At

L2 TSP (ISR ST RIS PR

1 See Environmenta! Law Division Notes, Army Guidance on the Genemi Confomuy Rule, ArRMY LAW Sept. 1994, at 33.
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